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EXPLANATORY 


I  have  endeavored  to  bring  forward  in  this  supplement  all  the 
public  acts  of  the  General  Assembly  of  North  Carolina  passed  at 
the  sessions  of  1909  and  191 1,  together  with  annotations  of  such 
decisions  of  our  Supreme  Court  as  bear  upon  the  different  sections 
of  the  Revisal  rendered  since  January  I,  1908. 

The  index  only  refers  to  new  law.  If  what  you  are  hunting  for 
is  an  amendment  to  a  present  section,  ascertain  the  number  of  that 
section  and  turn  to  that. 

I  have  brought  forward  the  section  numbers  of  the  Revisal 
where  there  is  any  amendment  to,  or  any  annotation  that  should  go 
under,  such  section.  I  have  placed  the  new  law  just  where  it  would 
fall  in  the  Revisal  according  to  its  subject  matter.  With  this  ex- 
planation I  hope  the  profession  will  find  no  difficulty  in  finding 
what  is  wanted. 

In  noting  the  amendments  to  sections,  where  a  certain  number 
of  line  is  called  for,  it  refers  to  the  section  in  Pell's  Revisal,  not  in 
the  Revisal  of  1905.  This  change  was  made  necessary  because  in 
Pell's  Revisal,  which  embraces  the  acts  of  1907,  the  line  in  the 
Revisal  of  1905  is  often  thrown  out  of  place. 

It  will  be  noticed  that  I  often  make  reference  to  the  Public  Local 
Laws  of  191 1  without  giving  any  chapter  reference.  This  was 
made  necessary  by  the  fact  that  the  Public  Local  Laws  are  not  yet 
printed  and  chapter  numbers  are  not  all  selected. 

I  trust  this  supplement  will  be  of  service  to  the  profession. 

George  P.  Pell. 
Winston-Salem,  N.  C,  June  1,  191 1. 
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28.  [Amended  by  adding  at  the  end  of  subsection  one  the 
following:  Provided,  however,  that  if  any  will  of  a  non-resident 
of  this  state,  making  a  devise  or  disposition  of  real  estate  situated 
in  this  state,  shall  have  been  executed  according  to  the  law  of  this 
state,  and  a  copy  of  such  will  shall  have  been  produced,  proved  and 
recorded  by  a  clerk  of  the  superior  court  of  any  county  in  this 
state  wherein  the  real  estate  is  situated,  according  to  the  law  of 
this  state,  and  the  executor  of  said  will  has  not  inter-meddled  with 
the  property  conveyed  in  said  will,  the  said  executor  shall  be 
allowed  to  give  a  bond,  payable  to  the  state  of  North  Carolina,  in 
a  penal  sum  of  double  the  value  of  said  property,  for  the  faithful 
discharge  of  his  duty  as  executor,  after  the  expiration  of  one  year 
after  the  death  of  the  testator;  and  after  giving  such  bond  such 
executor  shall  have  all  the  rights,  powers  and  privileges  rightfully 
belonging  to  the  office  of  executor  resident  in  this  state :  And  pro- 
vided further,  that  no  letters  of  administration  shall  have  been 
issued  in  this  state  on  said  estate  subsequent  to  the  probate  of  said 
will  in  North  Carolina:  Provided  further,  that  where  the  will 
appointing  any  non-resident  of  the  state  an  executor  provides  that 
such  executor  shall  not  be  required  to  give  bond  for  the  faithful 
discharge  of  his  duties  as  such,  and  a  resident  of  the  state  is  ap- 
pointed and  qualifies  as  co-executor,  the  the  non-resident  executor 
shall  not  be  required  to  give  bond,  unless  the  clerk  of  the  superior 
court  of  the  county  where  said  will  is  first  probated  shall,  upon  the 
petition  of  creditors  or  beneficiaries  of  said  estate,  deem  it  neces- 
sary that  said  non-resident  executors  shall  give  such  bond  for  the 
protection  of  the  interests  of  such  creditors  or  beneficiaries :  Pro- 
vided further,  that  if  any  non-resident  executor,  acting  under  a 
power  of  sale  contained  in  the  last  will  and  testament  of  a  citizen 
and  resident  of  another  state  or  foreign  country,  executed  accord- 
ing to  the  laws  of  this  state  and  duly  proven  and  recorded  in  the 
state  or  foreign  country  wherein  the  testator  and  his  family  and 
said  executor  resided,  and  now  or  hereafter  recorded  in  this  state, 
shall  have  sold  and  conveyed  real  estate  situated  in  this  state  prior 
to  January  first,  one  thousand  nine  hundred  and  eleven,  then  said 
sale  and  conveyance  so  had  and  made  shall  be  as  valid  and  sufficient 
in  law  as  though  such  executor  had  given  bond  and  obtained  letters 
of  administration  in  this  state  prior  to  the  execution  of  such  deed.] 

1909,  c.  825;  1911,  cc.  176,  90. 
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Deed  by  a  foreign  executor  is  not  valid  until  he  complies  with  this  section: 
Glascock  v.  Gray,  148-346. — for  he  cannot  in  any  way  exercise  any  control 
over  testator's  property  until  he  has  given  bond,  Ibid. 

28a.  Foreign  executor  does  not  give  bond  under  certain  cir- 
cumstances; creditors  not  prejudiced.  Wherever  a  last  will 
and  testament  heretofore  or  hereafter  executed  by  any  citizen  or 
subject  of  a  foreign  state  or  country  outside  of  the  United  States 
is  duly  executed  according  to  the  laws  of  the  state  of  North 
Carolina  and  is  sufficient  in  form  and  substance  to  devise  and 
transfer  the  title  to  real  estate  located  in  the  state  of  North 
Carolina,  and  such  last  will  and  testament  devises  lands  or  interest 
in  lands  in  this  state  to  the  executor  or  executors  named  in  such 
will,  in  trust,  for  the  use  of  any  person  or  person  named  in  such 
will  and  confers  full  power  upon  such  executor  or  executors,  as 
trustees,  to  sell  and  convey  real  estate  situated  in  this  state,  such 
executor  or  executors,  who  are  also  named  as  trustees  in  such 
will,  shall  have  full  power  and  authority  to  sell  and  convey  the 
lands  so  devised  to  them  as  trustees,  without  giving  bond  in  this 
state :  Provided,  that  said  will  is  sufficient  in  form  and  substance 
to  devise  and  coiwey  real  estate  in  this  state :  And  provided 
further,  that  said  will  shall  be  proved  according  to  the  laws  of 
the  state  of  North  Carolina  and  duly  recorded  in  the  office  of  the 
clerk  of  the  superior  court  of  the  county  in  which  the  land  is 
situated.  Nothing  in  this  section  shall  be  so  construed  as  to  pre- 
vent creditor  or  creditors  in  this  state  holding  any  claims  and 
demands  against  the  real  estate  of  such  deceased  testator  or  testa- 
trix from  enforcing  any  demand  or  judgment  or  other  lien  against 
the  lands  of  such  testator  or  testatrix. 

1909,  c.  901. 

38. 

An  executor  will  not  be  removed  for  insolvency,  if  such  was  his  condition 
in  the  lifetime  of  his  testator  and  known  to  him,  and  no  bond  shall  be  required 
of  him  unless  there  is  evidence  of  his  wasting  the  estate:  In  re  Knowles,  148- 
461. 

Court  will  construe  the  will  for  the  purpose  of  ascertaining  whether  the 
executor  is  wasting  the  estate:  Ibid. 

59. 

Turnpike  company  failing  to  provide  handrails  for  its  causeway  over  a 
hollow  or  gulch  on  its  public  roadway:  Stout  v.  Turnpike  Co.,  153-513. 

The  provision  that  suit  shall  be  brought  within  one  year  after  the  death 
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is  a  condition  annexed,  and  must  be  proved  by  plaintiff  in  order  to  make  out 
the  prima  facie  case,  and  is  not  required  to  be  pleaded  as  a  statute  of  limita- 
tion: Gulledge  v.  Railroad,  148-567. 

No  excuse  for  plaintiff  as  to  why  suit  not  brought  in  time  that  there  was  a 
dispute  as  to  who  should  administer,  as  a  collector  could  have  been  appointed: 
Gulledge  v.  Railroad,  148-567. 

No  foreign  administrator  can  take  advantage  of  this  section,  nor  an 
administrator  who  has  since  qualified  here,  after  the  commencement  of  the 
suit  and  the  expiration  of  one  year  from  the  death  of  his  intestate  which  oc- 
curred in  this  State:  Hall  v.  Railroad,  149-108. 

When  a  suit  by  a  foreign  administrator  has  been  dismissed,  and  he  has 
subsequently  qualified  here,  his  further  proceedings  should  be  by  an  indepen- 
ent  action:  Hall  v.  Railroad,   149-108. 

No  excuse  for  plaintiff  not  bringing  an  action  inside  of  a  year  that  there 
was  a  controversy  over  the  administrator;  a  collector  should  have  been  appointed 
for  purpose  of  the  suit:  Gulledge  v.  Railroad,  147-234. 

The  provision  that  suit  should  be  brought  within  one  year  after  death  of 
person  is  a  condition  annexed  and  must  be  proven  by  the  plaintiff  to  make  out 
a  prima  facie  case,  and  is  not  required  to  be  pleaded  as  a  statute  of  limitation: 
Gulledge  v.  Railroad,  147-234. 

A  husband  as  administrator  may  sue  for  damages  for  the  wrongful  death 
of  his  wife:  Hunter  v.  Railroad,  152-682. 

INSTANCES  OF  NEGLIGENCE  MOST  USUALLY  ASSIGNED  AS 
CAUSE  OF  DEATH  IN  ACTIONS  HEREUNDER. 

Sending  cars  off  on  a  flying  switch  with  no  one  on  rear  to  give  signals: 
Farris  v.  Railroad,  151-483.  Running  train  at  night  without  lights  or  signals: 
Champion  v.  Railroad,  151-197.  Blasting  and  hurling  rocks  about  house 
where  person  very  ill  and  nervous:  Hunter  v.  Railroad,  152-682.  Backing 
train  without  signals  on  rear:  Norris  v.  Railroad,  152-505.  Conductor  telling 
passenger  to  jump  from  moving  train:  Owens  v.  Railroad,  152-439.  "Kicking 
off"  cars  along  streets  of  populous  towns:  Vaden  v.  Railroad,  150-700.  Run- 
ning train  at  night  without  headlight  as  the  specific  negligence  assigned:  Strick- 
land v.  Railroad,  150-4.  Bumping  car  violently  against  another:  Fortune  v. 
Railroad,  150-695.  Failing  to  stop  train  when  parties  are  seen  to  be  on  track 
just  ahead,  in  full  possession  of  their  faculties:  Beach  v.  Railroad,  148-153. 
Having  rough  road-bed  such  as  to  throw  person  off  train  in  running:  Leggett 
v.  Railroad,  152-110.  For  failure  to  have  proper  precautionary  rules  enforced 
at  crossings  between  two  railroad  lines:  Martin  v.  Railroad,  148-259.  Back- 
ing train  without  rear  lights  or  signals:  Allen  v.  Railroad,  149-258.  Coupling 
cars  so  rough  as  to  knock  off  party:  Meacham  v.  Railroad,  149-147.  Running 
train  after  dark  without  a  headlight:  149-155.  Violating  speed  ordinances: 
Inman  v.  Railroad,  149-123.  Motorcycle  frightening  a  horse:  Long  v.  Warlick, 
148-32.  Leaving  "bumpers"  on  cars  after  their  being  equipped  with  auto- 
matic couplers:  Dermid  v.  Railroad,  148-180.  Derailment  of  car  caused  by 
rails  being  out  of  alignment:   Dorch  v.  Railroad,   148-575. 

68. 

It  is  a  fiduciary  duty  of  personal  representative  to  sell  lands  to  pay  debts 
of  deceased  when  personalty  insufficient,  and  upon  his  failure  to  do  so  an 
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action  will  lie  in  the  Superior  Court  by  a  single  creditor  to  subject  the  land  to 
the  payment  of  his  claim,  though  the  action  may  be  converted  afterwards  to 
a  creditor's  suit:  Yarborough  v.  Moore,  151-116. 

Administrator  is  proper  party  to  sell  homestead  of  deceased  for  distribu- 
tion and  section  87  directs  order  in  which  debts  are  paid:  Tarboro  v.  Pender, 
153-427. 

Action  by  judgment  creditors  to  sell  deceased's  homestead  to  pay  debts 
and  court  makes  another  creditor  a  party;  as  to  proper  procedure,  see  Tarboro 
v.  Pender,   153-427. 

A  creditor  of  a  deceased  person  may  maintain  an  action  against  adminis- 
trator to  compel  him,  in  proper  instances,  to  proceed  to  sell  his  intestate's 
land  for  the  payment  of  debts:  Hobbs  v.  Cashwell,  152-183. 

74. 

As  to  setting  aside  of  sale  because  of  failure  to  serve  summons  on  infant 
heirs,  etc,  see  Glisson  v.  Glisson,  153-185. 

Heirs  at  law  can  successfully  plead  the  statute  of  limitation  against  adminis- 
trator seeking  to  sell  lands  for  assets  to  pay  debts:  Matthews  v.  Peterson, 

150-134. 

80. 

As  to  the  title  of  purchaser  for  value  and  without  notice  at  a  sale  of  land 
for  assets  when  question  raised  of  service  upon  infants,  also  as  to  whether 
infants  not  in  esse  bound  by  service  upon  father,  see  Yarborough  v.  Moore, 
151-116. 

As  to  setting  aside  of  sale  because  of  failure  to  serve  summons  on  infants, 
see  Glisson  v.  Glisson,  153-185. 

87. 

The  priority  among  judgment  creditors  is  determined  as  they  exist  at  the 
death  of  the  debtor,  and  the  liens  remain  unaffected  by  the  lapse  of  time  there- 
after while  creditor  is  debarred  from  enforcing  his  claim:  Tarboro  v.  Pender, 

153-427. 

103. 

The  verified  final  account  of  an  administrator,  examined,  endorsed  and 
filed  by  the  clerk  is  prima  facie  evidence  of  its  correctness:  Rich  v.  Morrisey, 
149-47. 

132.  [Amended  by  inserting  before  the  word  "if"  in  the  first 
line  of  subsection  6  the  following:  "If  in  the  lifetime  of  the  father 
any  of  his  children  shall  die  intestate  without  wife  or  children, 
then  the  father  shall  be  entitled  to  all  of  the  personal  property  of 
such  deceased  child,  but,"] 

1911,  c.  172. 
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XXIa.    Resignation  of  Fiduciaries. 

165a.  Jurisdiction  to  accept  resignation.  The  several  clerks 
of  the  superior  courts  of  this  state  shall  have  power  and  jurisdic- 
tion to  accept  the  resignation  of  executors,  administrators,  guar- 
dians, trustees,  and  other  fiduciaries  and  to  appoint  their  successors 
in  the  manner  provided  by  this  subchapter. 

1911,  c.  39. 

165b.  What  petition  must  state.     Whenever  any  executor, 

administrator,  guardian,  trustee,  or  other  fiduciary  may  desire  to 
resign  his  trust,  he  shall  file  his  petition  in  the  office  of  the  clerk  of 
the  superior  court  of  the  county  in  which  he  qualified  or  in  which 
the  instrument  under  which  he  claims  is  registered,  which  petition 
shall  set  forth  all  the  facts  in  connection  with  the  appointment  and 
qualification  of  the  applicant  as  such  fiduciary,  with  a  copy  of  the 
instrument  under  which  he  acts;  shall  state  the  names,  ages,  and 
residence  of  all  the  cestui  que  trustent  and  other  parties  interested 
in  the  trust  estate;  shall  contain  a  full  and  complete  statement  of 
all  debts  or  liabilities  due  by  the  estate,  and  a  full  and  complete 
statement  of  all  assets  belonging  to  said  estate,  and  a  full  and 
complete  statement  of  all  moneys,  j securities,  or  assets  in  the 
hands  of  the  fiduciary  and  due  the  estate,  together  with  a  full 
statement  of  the  reasons  why  the  applicant  should  be  permitted 
to  resign  his  trust;  and  said  petition  shall  be  verified  by  the  oath 
of  the  applicant. 

1911,  c.  39,  s.  2. 

165c.  Procedure.  Upon  the  filing  of  such  petition,  the  clerk 
shall  docket  the  cause  as  a  special  proceeding  with  the  fiduciary  as 
plaintiff  and  the  cestui  que  trustent  as  defendants,  and  shall  issue 
summons  for  the  defendants,  and  the  procedure  shall  be  the  same 
as  in  other  special  proceedings.  If  any  of  the  defendants  be  non- 
residents, then  summons  may  be  served  by  publication;  and  if  any 
be  infants,  then  a  guardian  ad  litem  shall  be  appointed  by  the  court 
to  represent  their  interests  in  the  manner  now  provided  by  law. 
The  cestuis  que  trustent,  creditors,  or  any  other  person  interested 
in  the  trust  estate,  shall  have  the  right  to  answer  said  petition  or 
traverse  the  same  and  to  offer  evidence  why  the  prayer  of  the 
petition  should  not  be  granted.  The  clerk  shall  then  proceed  to 
hear  and  determine  the  matter,  and  if  it  shall  appear  to  the  court 
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that  the  best  interests  of  the  creditors  and  the  cestuis  que  trustent 
demand  that  the  resignation  of  the  fiduciary  be  accepted,  or  if  it 
shall  appear  to  the  court  that  sufficient  reasons  exist  for  allowing 
the  resignation,  and  that  such  resignation  can  be  allowed  without 
prejudice  or  injury  to  the  rights  of  creditors  or  the  cestuis  que 
trustent,  then  the  clerk  may,  in  the  exercise  of  his  discretion,  allow 
the  applicant  to  resign;  and  in  such  case  the  clerk  shall  proceed  to 
appoint  the  successor  of  the  petitioner  in  the  manner  provided  in 
this  act :  Provided,  however,  that  in  making  an  order  allowing 
such  fiduciary  to  resign,  the  clerk  shall  make  such  order  concerning 
the  costs  of  the  proceedings  and  commissions  to  the  fiduciary  as 
may  be  just,  and  if  there  be  no  appeal  from  the  decision  and  order 
of  the  clerk  within  the  time  prescribed  by  law,  then  the  proceedings 
shall  be  submitted  to  the  judge  of  the  superior  court,  and  approved 
by  him  before  the  same  shall  become  effective. 

1911,  c.  39,  s.  3. 

165d.  Appeal  from  clerk.  Any  party  in  interest  may  appeal 
from  the  decision  of  the  clerk  to  the  judge  at  chambers,  and  in 
such  event  the  procedure  shall  be  the  same  as  in  other  special  pro- 
ceedings as  now  provided  by  law :  Provided,  however,  that  if  the 
clerk  shall  allow  the  resignation,  and  an  appeal  shall  be  taken  from 
his  decision,  such  appeal  shall  have  the  effect  to  stay  the  judgment 
and  order  of  the  clerk  until  the  cause  be  heard  and  determined  by 
the  judge  upon  the  appeal  taken. 

1911,  c.  39,  s.  4. 

165e.  Findings  of  the  judge.  Upon  an  appeal  taken  from 
the  clerk  to  the  judge,  the  judge  shall  have  the  power  to  review 
the  findings  of  fact  made  by  the  clerk  and  to  find  the  facts  or  to 
take  other  evidence,  but  the  facts  found  by  the  judge  shall  be  final 
and  conclusive  upon  any  appeal  to  the  supreme  court. 

1911,  c.  39,  s.  5. 

165f.  Must  file  account.  No  executor,  administrator,  guard- 
ian, trustee,  or  other  fiduciary  shall  be  allowed  or  permitted  to 
resign  his  trust  until  he  shall  first  file  with  the  court  his  final 
account  of  the  trust  estate,  and  until  the  court  shall  be  satisfied 
that  the  said  account  is  true  and  correct ;  and  in  case  the  resignation 
of  the  fiduciary  is  accepted  by  the  court,  the  same  shall  not  go  into 
effect,  or  release  or  discharge  the  fiduciary  from  liability,  until  he 
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shall  have  accounted  to  his  successor  in  full  for  all  moneys,  securi- 
ties, property  or  other  assets  or  things  of  value  in  his  possession 
or  under  his  control  or  which  should  be  in  his  possession  or  under 
his  control  belonging  to  the  trust  estate. 
1911,  c.  39,  s.  6. 

165g.  Resignation  accepted,  successor  appointed;  bond.     If 

the  court  shall  allow  any  executor,  administrator,  guardian,  trustee, 
or  other  fiduciary  to  resign  his  trust  upon  compliance  with  the 
provisions  of  this  subchapter,  it  shall  be  the  duty  of  the  court  to 
proceed  to  appoint  some  fit  and  suitable  person  as  the  successor  of 
such  executor,  administrator,  guardian,  trustee,  or  other  fiduciary; 
and  the  court  shall  require  the  person  so  appointed  to  give  bond 
with  sufficient  surety,  approved  by  the  court,  in  a  sum  double  the 
value  of  the  property  to  come  into  his  hands,  conditioned  upon  the 
faithful  performance  of  his  duties  as  such  fiduciary  and  for  the 
payment  to  the  persons  entitled  to  receive  the  same  of  all  moneys, 
assets,  or  other  things  of  value  which  may  come  into  his  hands. 
All  bonds  executed  under  the  provisions  of  this  act  shall  be  filed 
with  the  clerk,  and  shall  be  recorded  in  his  office  in  a  book  to  be 
kept  for  that  purpose. 
1911,  c.  39,  s.  7. 

165h.  Successor  succeeds  to  all  rights,  powers,  privileges, 
and  duties.  Upon  the  acceptance  by  the  court  of  the  resigna- 
tion of  any  executor,  administrator,  guardian,  trustee,  or  other 
fiduciary,  and  upon  the  appointment  by  the  court  of  his  successor 
in  the  manner  provided  by  this  subchapter,  the  substituted  trustee 
shall  succeed  to  all  the  rights,  powers,  and  privileges,  and  shall  be 
subject  to  all  the  duties,  liabilities,  and  responsibilities  that  were 
imposed  upon  the  original  trustee. 

1911,  c.  39,  s.  8. 

165j.  Present  fiduciaries  included.  Any  executor,  adminis- 
trator, guardian,  trustee,  or  other  fiduciary  who  has  qualified  as 
such  prior  to  the  passage  of  this  subchapter  and  who  shall  not  have 
completed  the  administration  of  his  trust,  shall  be  entitled  to  the 
benefits  of  this  subchapter  upon  compliance  with  the  terms  and 
provisions  hereof. 

1911,  c.  39,  s.  9. 
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180.  [Amended  by  striking  out,  in  line  two  of  said  sec- 
tion one  hundred  and  eighty  the  word  "surviving"  and  the  word 
"orphan,"  in  said  line  two,  and  the  word  "orphan,"  in  line  four  of 
said  section  one  hundred  and  eighty,  and  inserting  after  the  word 
"parent"  and  before  the  word  "of,"  in  line  two  of  said  section,  the 
words  "or  parents,"  and  inserting  in  line  four  of  said  section,  after 
the  word  "parent"  and  before  the  word  "shall,"  the 
parents."] 

1909,  c.  917. 


181. 

In  the  case  of  illegitimate  children,  the  parent  has  the  right  to  their  custody, 
perhaps  to  a  less  degree,  as  they  have  to  the  custody  of  legitimate  children: 
In  re  Mary  Jane  Jones,  153-312. 


211. 

This  is  a  disabling  statute  and  withdraws  from  the  court  the  power  to  dis- 
bar attorneys  convicted  of  crimes  in  other  states:  In  re  Ebbs,  150-44. 

211a. 

Proceedings  to  disbar  an  attorney  are  civil  in  their  nature:  In  re  Ebbs, 
150-44. 

This  section  does  not  disbar  one  convicted  of  a  crime  in  another  state:  In 

re  Ebbs,  150-44. 

212c. 

This  proceeding  is  of  a  civil  nature:  In  re  Ebbs,  150-44. 

213. 

The  presumption  is  that  generally  the  authority  of  an  attorney  to  represent 
his  client  continues  until  there  is  evidence  of  its  having  been  revoked:  Bank 
v.  Peregoy,  147-293. 

As  a  general  rule,  in  the  absence  of  special  circumstances,  an  attorney's 
authority  to  act  for  his  client  ceases  with  the  termination  of  the  suit  for  which 
his  services  are  engaged:  Newkirk  v.  Stevens,  152-498. 

Appellant's  counsel  is  his  agent  or  attorney  in  fact  for  the  purpose  of  per- 
fecting his  appeal,  and  the  principal  is  responsible  for  the  negligence  of  the 
attorney:  Hewitt  v.  Beck,  152-757. 

Attorney  cannot  accept  original  process  for  his  client  without  special  author- 
ity to  do  so:  Warlick  v.  Reynolds,  151-606. 

Appellant's  attorney  is  his  agent  to  attend  to  the  perfection  of  the  appeal, 
and  his  remedy  is  against  the  agent  in  event  of  loss  by  latter's  laches:  Truelove 
v.  Norris,  152-755. 
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216. 

Under  our  statute  attorneys  are  allowed  to  argue  the  whole  case  to  the  jury, 
both  as  to  law  and  facts,  and  they  are  permitted  to  state  the  facts  of  the  decis- 
ions relied  on  to  the  extent  of  applying  the  law  of  such  case  to  the  one  being 
tried:  Harrington  v.  Wadesboro,  153-437. 

Case  where  counsel  went  too  far  in  his  argument,  and  court  calls  jury's 
attention  to  misstatements  of  law:  State  v.  Banner,  149-519. 

224.  [Amended  by  adding  to  the  section  the  following: 
"Provided,  that  no  bank  shall  be  authorized  to  commence  business 
with  less  than  paid-in  capital  stock  of  five  thousand  dollars."] 

1909,  c.  911. 

233a.  Liability  for  raised  or  forged  check.  No  bank,  bank- 
ing institution  or  trust  company  doing  business  in  this  state  shall 
be  liable  to  a  depositor  for  the  payment  by  it  of  a  forged  or  raised 
check  or  order  to  pay  money,  unless  within  six  months  after  the 
return  to  the  depositor  of  the  voucher  of  such  payment  said  de- 
positor shall  notify  the  bank  that  the  check  so  paid  is  forged  or 
raised. 

1909,  c.  105. 

233b.  Deposits  for  infants  in  trust,  trustee  dying,  bank  pays 
to  infant.  Whenever  any  deposit  shall  be  made  in  any  bank, 
banking  institution  or  trust  company  doing  business  in  this  state 
by  any  person  in  trust  for  any  person  who  is  a  minor  of  the  age  of 
fifteen  years  and  upward,  and  no  other  or  further  notice  of  the 
existence  and  terms  of  a  legal  and  valid  trust  shall  have  been  given 
to  the  bank,  in  the  event  of  the  death  of  the  trustee,  the  same  or 
any  part  thereof,  together  with  the  dividends  or  interest  thereon, 
may  be  paid  to  the  person  for  whom  said  deposit  was  made: 
Provided  the  amount  of  said  deposit  is  not  in  excess  of  fifty 
dollars. 

1909,  c.  459. 

VI.     Insolvent  Banks. 

251a.  How  stock  assessed  when  assets  insufficient.  When- 
ever any  banking  corporation  chartered  by  the  state  shall  become 
insolvent,  and  it  shall  appear  to  the  court  having  jurisdiction  of 
the  cause  that  such  assets  of  such  bank  are  insufficient  to  discharge 
its  obligations,  and  that  it  will  be  necessary  to  assess  the  shares  of 
stock  issued  by  such  bank  as  provided  by  law,  an  accounting  may  be 
had    in   the   original   action   and   the    shareholders  made   parties 
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defendant  thereto;  and  when  upon  the  facts  found  it  shall  be 
adjudged  that  such  deficiency  exists  and  the  amount  thereof  de- 
termined, the  court  shall  assess  the  stock  of  such  corporation 
equally  and  ratably,  and  not  in  excess  of  the  limitation  provided 
by  statute,  and  adjudge  the  holders  thereof  indebted  to  the  receiver 
of  such  corporation  in  proportion  to  the  amount  of  stock  therein 
credited  to  them  upon  the  books  of  such  bank  within  thirty  days 
next  preceding  its  suspension,  and  the  certificates  and  shares  of 
stock  shall  thereafter  be  evidence  as  against  all  shareholders  of  an 
indebtedness  due  such  receiver  equivalent  to  the  assessment  thereon, 
and  such  judgment  shall  establish  the  amount  of  the  deficiency, 
the  necessity  of  the  assessment,  the  names  of  the  shareholders,  and 
their  several  liabilities  as  such. 
1911,  c.  25. 

251b.  Receiver  to  sue  and  collect  from  stockholders.     The 

receiver  of  such  bank  shall  be  empowered  to  demand,  sue  for,  and 
collect  by  lawful  process  all  indebtedness  due  from  shareholders  of 
such  bank,  whether  such  shareholders,  or  any  of  them,  reside  within 
or  without  the  state,  and  wherever  they  or  any  of  them  or  their 
legal  representatives  may  be  served  with  process,  or  wherever  any 
property  belonging  to  them,  or  any  of  them,  or  the  estate  of  any 
of  them,  may  be  subject  to  attachment,  garnishment,  or  other 
lawful  process,  and  all  indebtedness  due  from  such  shareholders, 
or  any  of  them,  their  representatives  or  estates,  shall  be  payable  to 
the  said  receiver  as  corporate  assets,  and  the  title  thereto  shall  be 
vested  in  such  receiver,  to  be  by  him  applied  for  the  equal  benefit 
of  all  persons  entitled  to  share  in  the  distribution  of  the  fund  and 
disbursed  ratably  under  the  orders  of  the  court.  The  creditors  of 
such  insolvent  state  bank,  and  any  of  them,  may  be  proper  parties 
plaintiff  to  any  action  instituted  by  the  receiver  thereof  against  its 
shareholders,  but  they  shall  not  be  deemed  necessary  parties 
thereto. 

1911,  c.  25,  ss.  2,  3. 

251c.  Voluntary  assignment  sufficient  for  receiver  to  be 
appointed.  When  any  state  bank  shall  make  a  voluntary 
assignment  of  its  assets  to  trustees,  such  fact  shall  be  prima  facie 
evidence  of  insolvency,  and  sufficient  to  authorize  the  appointment 
of  a  receiver. 

1911,  c.  25,  s.  4. 
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25 Id.  Transfer  of  shares  within  thirty  days  of  assignment. 

No  transfer  of  the  shares  of  stock  in  any  insolvent  state  bank 
made  within  thirty  days  of  its  suspension  shall  operate  to  release 
or  discharge  the  assignor  thereof,  but  shall  be  prima  facie  evidence 
that  such  shareholder  assigned  the  same  with  the  knowledge  of  the 
insolvency  of  such  bank  and  with  an  intent  to  avoid  liability 
thereon. 

1911,  c.  25,  s.  5. 

25  le.  Right  of  action  for  ten  years  against  stockholders.  The 

receiver  of  any  insolvent  state  bank  shall  have  the  right,  after  an 
assessment  upon  the  shares  of  stock  therein,  to  institute  civil 
actions  against  all  or  any  of  the  shareholders  therein  within  ten 
years  next  after  such  assessment,  to  reduce  the  liability  thereon  to 
final  judgment. 

1911,  c.  25,  s.  6. 

252 

Bastardy  proceeding  is  of  a  civil  character  and  to  enforce  a  police  regulation: 
State  v.  McDonald,  152-802. 

255. 

In  bastardy  cases  the  evidence  adduced  from  State's  witnesses  can  be 
used  by  defendant  to  rebut  the  presumption  of  guilt  raised  by  the  woman's 
affidavit:  State  v.  McDonald,  152-802. 

This  section  is  constitutional:  State  v.  McDonald,  152-802. 

In  the  trial  of  a  bastardy  proceeding  on  appeal  in  Superior  court,  the  read- 
ing of  the  affidavit  of  prosecutrix  filed  before  the  justice  makes  out  a  case  for 
her  and  the  burden  is  thrown  upon  the  defendant  to  rebut  it:  State  v.  McDonald, 
152-802. 

281. 

In  action  on  official  bond,  a  judgment  against  sureties  can  be  collected 
from  them  all  equally,  that  is  they  are  all  equally  liable  and  not  in  proportion 
to  the  amounts  they  have  set  opposite  their  names  and  justified  to:  Comrs.  v. 
Dorsett,  151-307. 


298. 

The  sureties  on  the  sheriff's  bond  cannot  recover  the  losses  they  have  had 
to  pay  by  reason  of  sheriff's  default  from  the  county  commissioners  on  the 
ground  that  the  latter  did  not  comply  with  section  5241 :  Hudson  v.  McArthur, 

152-445. 
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310. 

Though  sureties  may  justify  in  different  amounts  on  a  bond  they  are  liable 
equally  for  the  loss  sustained  and  not  in  proportion  to  the  amounts  set  opposite 
their  names:  Comrs.  v.  Dorsett,  151-307. 

326. 

On  appeal  to  Supreme  court,  others  may  be  permitted  to  come  in  and  make 
themselves  parties,  and  registration  of  deeds  under  which  they  claim  after 
the  proceedings  had  commenced  does  not  affect  the  question:  Bates  v.  Pridgen, 
147-133. 

Case  where  the  general  rule  that  natural  boundaries  called  for  in  a  deed 
control  course  and  distance  is  made  to  give  way:  Lumber  Co.  v.  Hulton,  152- 
537. 

Where  the  issue  raised  is  not  as  to  title  but  location  of  boundary,  an  order 
of  the  clerk  that  county  surveyor  survey  the  boundaries  in  dispute,  etc.,  and 
make  report  is  in  accord  with  the  statute:  Cole  v.  Seawell,  152-349. 

As  to  declaration  of  a  deceased  person  made  in  her  deed  tending  to  estab- 
lish disputed  corner,  see  Lumber  Co.  v.  Branch,  150-240. 

A  stake  is  not  a  natural  boundary:  Tate  v.  Johnson,  148-267. 

A  definite  call  in  a  deed  or  grant  for  a  corner  or  line  of  an  adjoining  tract 
which  is  known  and  established  will  control  course  and  distance,  unless  when 
deed  was  made  actual  survey  was  had  which  established  a  different  corner  or 
marked  line  which  it  was  maker's  intent  to  convey  the  land  by:  Mitchell  v. 
Welborn,  149-347. 

328. 

A  report  of  commissioners  in  partition,  duly  certified,  is  color  of  title,  not- 
withstanding registry  of  same  was  destroyed  and  clerk  re-admitted  it  to  record 
upon  satisfactory  proof:  Hill  v.  Lane,  149-267. 

Section  referred  to  in  McNealy  v.  Laxton,  149-327. 

When  the  length  of  a  boundary  of  land  is  not  given  in  the  conveyance, 
but  is  given  in  an  annexed  plat,  the  jury  may  consider  the  distance  as  specified 
in  the  plat  in  locating  that  line:  McNeely  v.  Laxton,  149-327. 

341. 

It  must  first  be  shown  that  the  records  had  been  destroyed  before  "the 
recitals,  reference  to,  or  mention  of  any  decree,  judgment  or  other  record" 
recited  in  a  deed  of  conveyance  shall  have  the  effect  as  evidence  given  by  this 
section:  Barefoot  v.  Musselwhite,  153-208. 

This  section  is  constitutional:  Barefoot  v.  Musselwhite,  153-208. 

352. 

The  words  "Superior  Court"  in  section  2842  mean  the  clerk  of  the  court: 
Bank  v.  Hotel  Co.,  147-594. 

354. 

In  order  to  obtain  equitable  relief  the  party  seeking  it  must  allege  such  facts 
as  will  entitle  him  to  it:  McFarland  v.  Cornwell,  151-428. 
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356. 

By  entering  a  special  appearance  expressly  restricted  to  moving  to  dismiss 
for  want  of  jurisdiction,  with  a  request  for  a  temporary  continuance  of  such 
motion,  an  attorney  does  not  make  a  general  appearance,  or  waive  any  rights 
of  his  clients  to  dismiss:  Warlick  v.  Reynolds,  151-606. 

360. 

As  to  whether  an  agreement  not  to  plead  the  statute  of  limitations  should 
be  in  writing,  quaere:  Brown  v.  Railroad,  147-217. 

To  an  action  to  enforce  an  express  contract  made  by  deceased  to  convey 
or  leave  by  will  certain  lands  to  plaintiff  at  his  death,  in  consideration  of  con- 
tinued services  rendered  thereon  by  plaintiff  to  him,  the  statute  of  limitations 
only  begins  to  run  from  the  death  of  the  deceased,  or  from  the  time  he  was 
to  perform  his  part  of  the  contract,  or  from  the  time  it  has  been  ascertained 
that  he  has  failed  therein:  Freeman  v.  Brown,  151-111. 

The  statute  of  limitations  does  not  begin  to  run  against  a  surety  on  a  distil- 
ler's bond,  in  his  action  to  set  aside  deed  of  principal  to  his  wife,  until  surety 
has  paid  the  default  of  his  principal:  Graeber  v.  Sides,  151-596. 

Registration  of  deed  to  his  wife  made  by  distiller  for  purpose  of  escaping 
liability  on  his  bond  to  the  government,  and  void  as  to  his  surety  who  was 
forced  to  pay  for  his  default  thereunder,  is  not  notice  to  the  surety  that  it  was 
made  to  defraud  him  when  he  did  not  then  know  of  his  principal's  default:  Ibid. 

Where  purchaser  of  a  judgment  knew  when  he  purchased  it  that  judgment 
debtor  had  not  been  served  with  summons,  the  statute  of  limitations  began 
at  once  to  run  against  him  and  in  favor  of  the  assignor  of  the  judgment  as  to 
any  claim  on  the  assignor  for  any  implied  warranty:  Mfg.  Co.  v.  Fertilizer  Co., 
150-417. 

Statute  does  not  begin  to  run  against  an  express  trust  except  from  the  right 
or  cause  of  action  accrues,  and  when  such  is  impressed  upon  lands  and  there 
is  no  holding  adverse  thereto  as  expressed  in  the  deed,  statute  cannot  be 
pleaded:  Greenleaf  v.  Land  Co.,  146-505. 

363. 

When  statute  begins  to  run  against  a  married  woman  in  adverse  posses- 
sion of  lands  under  color,  and  against  her  heirs,  see  Hill  v.  Lane,  149-267. 

In  this  case  the  feme-covert's  rights  of  entry  and  title  were  defeated  by 
defendant's  adverse  possession  for  seven  years  under  color  before  the  action 
was  begun:  Bond  v.  Beverly,  152-56. 

366. 

A  foreign  corporation  which  has  complied  with  the  requirement  in  main- 
taining an  agent  in  this  state  upon  whom  process  could  be  served,  together 
with  public  service  corporations  doing  business  in  this  state,  may  plead  the 
statute  of  limitations. :  Volivar  v.  Cedar  Works,  152-656. 

This  section  applies  to  non-resident  corporations :  Volivar  v.  Cedar  Works, 
152-34. 

Ownership  of  property  in  this  state  nor  the  presence  of  a  local  process 
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agent  here  does  not  make  a  non-resident  corporation  or  individual  a  resident 
of  this  state:  Volivar  v.  Cedar  Works,  152-34. 

367. 

The  heirs  at  law  can  successfully  plead  the  statute  of  limitations  against 
the  administrator  seeking  to  subject  their  lands  to  the  payment  of  deceased's 
debts  as  fully  as  he  can  against  a  creditor:  Matthews  v.  Peterson,  150-134, 

There  is  no  statutory  provision  which  prevents  the  expiration  of  a  judg- 
ment lien  in  case  of  death  and  administration  similar  to  this  section:  Ibid. 

The  provision  of  this  section  that  administration  papers  be  taken  out  within 
ten  years  after  death  of  deceased  commended  and  discussed  in  Matthews 
v.  Peterson,   150-132. 

The  "one  year  from  his  death"  provision  embraces  any  remaining  and 
unexpired  time  within  the  statutory  limitations  at  time  of  his  death:  Lowder 
v.  Hathcock,   150-438. 

370. 

This  section  applies  to  actions  brought  by  personal  representatives  for 
wrongful  death  as  often  as  nonsuit  is  taken:  Trull  v.  Railroad,  151-545. 

Where  plaintiff  has  been  nonsuited  and  he  appeals  and  his  appeal  has  been 
dismissed  because  appellant  did  not  follow  the  rules  as  to  grouping  his  excep- 
tions, plaintiff  can  bring  a  new  action  within  a  year:  Smith  v.  Mfg.  Co.,  151- 
260. 

Upon  supreme  court  on  appeal  dismissing  the  action  the  superior  court 
is  powerless  to  allow  amendments  or  to  proceed  contrary  to  the  opinion,  but 
plaintiff  may  bring  another  action  within  twelve  months:  Tussey  v.  Owens, 
147-335. 

Case  directly  supporting  section:  Henderson  v.  Eller,  147-582. 

Where  a  nonsuit  entered  and  appeal  had,  but  appeal  dismissed  under  Rule 
17,  the  plaintiff  has  within  one  year  from  the  dismissal  of  the  appeal  to  bring 
new  suit:  Lumber  Co.  v.  Harrison,  148-333. 

380. 

Where  both  parties  claim  under  the  same  title,  it  is  not  competent  for 
either  to  deny  that  the  common  grantor  had  title:  McCoy  v.  Lumber  Co., 
149-1. 

Where  both  parties  claim  title  from  a  common  source,  not  necessary  for 
plaintiff  to  show  title  out  of  the  state:  Warren  v.  Williford,  148-474. 

382. 

As  to  what  is  color  of  title,  see  Greenleaf  v.  Bartlett,   146-495. 

Sheriff's  tax  deed  is  color  of  title:  Ibid. 

When  entry  and  possession  under  a  tax  deed  are  "under  known  and  visi- 
ble lines  and  boundaries,"  the  entry  amounts  to  an  ouster,  and  seven  years' 
adverse  possession  ripens  title:  Ibid. 

The  seven  years'  adverse  possession  hereunder  need  not  be  next  preced- 
ing institution  of  a  suit:  Simmons  v.  Box  Co.,  153-257. 
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Those  in  adverse  possession  of  land  claiming  under  "color  of  title"  under 
a  deed  made  to  their  ancestor,  must  show  that  ancestor  entered  into  possession 
under  his  deed,  and  continuity  of  that  possession  in  themselves,  in  order  to 
ripen  their  title:  Barrett  v.  Brewer,  153-547. 

A  junior  grantee's  possession  on  the  "lappage"  over  on  a  senior  grant 
extends  to  the  boundaries  of  his  grant,  if  senior  grantee  had  no  actual  posses- 
sion on  the  "lappage:"  Simmons  v.  Box  Co.,  153-257. 

A  mortgage  deed  is  color  of  title:  Stewart  v.  Lowdermilk,   147-584. 

One  in  adverse  possession  of  lands  under  color  of  title,  having  house  there- 
on and  cultivating  a  small  field,  holds  adverse  possession  to  the  outer  bound- 
aries of  his  deed:  Simmons  v.  Box  Co.,  153-257. 

Those  who  have  entered  into  possession  of  lands  under  a  deed  of  their 
lessor  which  is  color  of  title  may  ripen  this  color  of  title  into  a  good  title  for 
themselves  by  their  continued  adverse  possession  for  seven  years:  Bond  v. 
Beverly,  152-56. 

When  there  is  no  delimitation  to  the  possession  of  those  claiming  title  to 
land  by  adverse  possession  under  a  deed  describing  the  locus  in  quo,  the  pos- 
session will  be  taken  as  extending  to  the  outer  boundaries  of  the  land  described 
in  the  deed:  Bond  v.  Beverly,  152-56. 

A  deed  to  land  sufficient  upon  its  face  to  pass  title,  made  by  executors  of 
deceased  erroneously,  is  "color  of  title:"  Bond  v.  Beverly,  150-56. 

Where  grantor  in  a  warranty  deed  remains  in  possession  and  then  takes 
deed  to  premises  to  himself  from  another  and  claims  right  of  possession  there- 
under, this  amounts  to  an  entry  and  ouster  and  he  holds  adversely,  and  is 
not  estopped  by  the  warranty  in  his  deed:  Chatham  et  al  v.  Lansford,  149-363. 

As  to  the  extent  of  the  possession  under  "color  of  title"  where  parol  agree- 
ments as  to  agreed  lines  have  been  made,  see  Haddock  v.  Leary,  148-378. 

A  deed  to  one  who  is  already  in  possession,  but  who  has  made  a  deed  to 
others  with  covenant  of  warranty,  is  color  of  title:  Chatham  v.  Lansford,  149- 
363. 

A  junior  grantee  has  color  of  title  and  can  ripen  it  into  a  good  title  by 
adverse  possession  for  seven  years:  Currie  v.  Gilchrist,  149-648. 

A  case  in  which  "lappage"  and  possession  thereon  is  discussed:  Currie 
v.  Gilchrist,  149-648. 

384. 

As  between  tenants  in  common,  occupation  and  sole  appropriation  of  pro- 
ceeds of  the  property  by  one  or  more  of  the  tenants  for  twenty  years  necessary 
to  ripen  title:  Boggan  v.  Somers,  152-390. 

One  tenant  in  common  can  purchase  land  belonging  to  common  ancestor 
at  sale  by  administrator  to  make  and  hold  same  in  his  own  right:  Jackson  v. 
Baird,  148-29. 

As  to  what  is  "ouster"  and  adverse  possession  between  cotenants,  see 
Clary  v.  Hatton,  152-107. 

When  possession  of  an  administrator,  who  is  husband  of  an  heir,  or  of 
any  cotenant  in  common,  is  relied  upon,  they  must  show  an  actual  ouster  by 
him,  or  a  presumption  thereof  from  a  holding  adverse  to  the  heirs  at  law,  or 
a  nonrecognition  of  the  rights  of  the  other  cotenants:  Mott  v.  Land  Co.,  146- 
525. 

Adverse  possession  as  between  tenants  in  common  generally:  Ibid. 
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386. 

The  principal  of  constructive  possession  operates  only  in  favor  of  the  true 
title,  and  such  possession  is  not  interrupted  or  impaired  because  of  a  deed  of 
some  adjoining  claimant,  under  an  inferior  title,  extending  its  description  so 
as  to  overlap  the  lands  thus  held:  Simmons  v.  Box  Co.,  153-257. 

Plaintiff  must  show  a  connected  chain  of  title  before  the  provision  as  to 
presumptive  possession  applies:  McCaskill  v.  Walker,  147-195. 

391,  subsec.  4. 

In  a  possessory  action  to  recover  land  and  not  to  assert  equitable  rights 
to  redeem  the  land,  the  ten  year  statute  has  no  application:  McFarland  v. 
Cornwell,  151-428. 

The  statute  does  not  run  against  a  mortgagor  in  possession  of  land  by 
reason  of  the  legal  title  being  in  the  mortgagee,  not  in  possession:  Cauley  v. 
Sutton,  150-327. 

392.  subsec.  1. 

The  seven  year  statute  of  limitations  as  to  justices'  judgments  is  not  affected 
by  docketing  the  judgment  in  the  superior  court:  Matthews  v.  Peterson,  152- 
168. 

Docketing  judgment  of  justice  of  the  peace  in  superior  court  does  not 
extend  this  statute  to  ten  years:  Oldham  v.  Rieger,  148-548. 

Where  creditors  bring  action  in  superior  court  to  force  execution  to  pay 
judgment  obtained  in  justices  court,  such  action  is  barred  in  seven  years 
from  taking  of  original  judgment:  Ibid. 

394,  subsec.  2. 

Section  referred  to  in  Pickett  v.  Railroad,  153-148. 

Under  this  section  the  time  within  which  the  cause  of  action  accrues  is 
not  necessarily  counted  from  the  construction  of  the  railroad,  but  from  the 
first  substantial  injury  which  was  thereby  caused  to  rights  of  property  inci- 
dent to  the  construction  of  the  road:  Staton  v.  Railroad,  147-428. 

Where  two  issues  have  been  submitted  and  answered  as  to  past  and  pros- 
pective damages,  the  amount  contained  in  both  answers  ahould  be  added 
together:  Beasley  v.  Railroad,  147-362. 

An  issue  as  to  permanent  damages  must  be  submitted:  Beasley  v.  Railroad, 
147-362. 

Permanent  damages  must  be  awarded:  Beasley  v.  Railroad,  147-362. 

395,  subsec.  1. 

Action  against  assignor  of  judgment  by  assignee   on  implied  warranty: 

Mfg.  Co.  v.  Fertilizer  Co.,  150-417. 

Subsec.  3. 

For  the  unlawful  diversion  of  surface  water  on  to  the  lands  of  another: 
Roberts  v.  Baldwin,  151-407. 

The  "continuing  trespass"  referred  to  refers  to  structures  of  a  permanent 
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nature  and  not  to  separate  and  distinct  acts  of  wrongfully  cutting  timber: 
Sample  v.  Lumber  Co.,  150-161. 

399. 

Action  brought  by  administrator  of  a  deceased  lunatic  against  his  guardian, 
is  barred  when  brought  more  than  ten  years  after  the  death  of  the  ward:  Low- 
der  v.  Hathcock,  150-438. 

The  ten-year  statute  of  limitations  as  to  time  for  bringing  action  to  remove 
a  cloud  upon  title  to  lands,  is  not  a  bar  to  the  action  when  the  party  has  claimed 
title  within  that  period:  Bailey  v.  Hopkins,  152-748. 

To  compel  landowner  to  allow  railroad  company  to  take  right  of  way  under 
an  agreement  without  consideration:  May  v.  Railroad,  151-388. 

400. 

Case  sustaining  section:  Taylor  v.  Cannon,  153-101. 

An  endorsee  for  value  of  a  non-negotiable  note  may  maintain  his  action 
thereon  as  the  real  party  in  interest,  subject  to  any  defenses  existing  between 
the  original  parties  whether  legal  or  equitable:  Thompson  v.  Osborne,  152-408. 

When  it  appears  that  plaintiff  is  not  real  party  in  interest  his  action  can  be 
dismissed  on  motion  as  of  nonsuit:  Chapman  v.  McLawhorn,  150-166. 

405. 

As  to  justices'  judgment  taken  in  an  action  where  next  friend  of  infant  in 
a  suit  was  appointed  by  clerk  of  court;  held  to  be  an  irregularity:  Houser  v. 
Bonsai,    149-51. 

Infant  suing  in  magistrates'  courts;  how  next  friend  appointed,  see  Houser 
v.  Bonsai,  149-51. 

408,  subsec.  1. 

A  married  woman  may  maintain  an  action  without  joining  her  husband  to 
recover  damages  to  her  land  caused  by  improper  construction  of  railroad  on 
company's  right  of  way:  Willis  v.  White,  150-199. 

410. 

It  is  proper  to  unite  a  corporation  and  its  receivers  as  parties  defendant 
in  an  action  in  tort  to  recover  damages  against  the  former  in  the  receiver's 
hands,  though  the  tort  complained  of  arose  before  the  appointment  of  the 
receivers:  Hollowell  v.  Railway  Co.,  153-19. 

414. 

A  defect  of  overstatement  in  a  bill  of  interpleader  is  waived  by  answers 
of  the  parties  defendant;  such  defect  should  be  availed  of  by  demurrer:  Knights 
of  Honor  v.  Selby,  153-203. 

A  successful  interpleader  is  not  entitled  to  reasonable  attorneys  fees  incurred 
in  litigation  over  the  funds  held  by  it  as  stakeholder:  Knights  of  Honor  v. 
Selby,  153-203. 
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Orders  of  the  lower  court  making  additional  parties  are  usually  within 
court's  discretion  and  an  appeal  is  premature  and  will  be  dismissed  when  it 
does  not  appear  in  what  manner  the  rights  of  the  appellant  are  prejudiced: 
Etchison  v.  McGuire,    147-388. 

415. 

Where  in  an  action  for  possession,  involving  the  title  to  land,  plaintiff  claimed 
under  defendant  and  wife,  and  defendant  died.  Order  was  made  that  his  heirs 
be  made  parties.  No  notice  being  issued,  the  court  again  ordered  notice  to 
issue  or  action  to  abate  at  next  term.  A  criminal  term  intervened,  but  before 
the  next  civil  term  the  heirs  had  been  served,  those  in  the  state,  and  this  with- 
in two  years  of  the  death  of  their  ancestor:  Held,  motion  to  abate  should  be 
denied:  Moore  v.  Moore,  151-555. 

Action  for  possession  of  land  involving  title  does  not  abate  by  the  death  of 
a  party  except  by  order  of  court:  Moore  v.  Moore,  151-555. 

419. 

The  venue  for  civil  actions  is  a  matter  for  legislative  regulation  and  is  not 
governed  by  rules  of  the  common  law:  Cooperage  Co.  v.  Lumber  Co.,  151-455. 

Case  in  which  held  that  venue  must  be  the  county  in  which  injury  to  realty 
was  caused:  Cooperage  Co.  v.  Lumber  Co.,  151-455. 

An  action  against  a  railroad  company  to  recover  damages  for  burning  land 
is  a  local  one  in  its  nature  and  triable  in  the  county  where  injury  occurred: 
Perry  v.  Railroad,  153-117. 

When  the  venue  of  a  suit  is  to  the  wrong  county,  it  may  be  tried  therein, 
unless  defendant  before  time  to  answer  expires,  demands  in  writing  that  trial 
be  in  proper  county:  McCullen  v.  Railroad,  146-568. 

Wrong  venue  cannot  be  taken  advantage  of  by  demurrer:  McCullen  v. 
Railroad,    146-568. 

An  action  for  the  possession  of  a  deed  held  in  escrow,  alleging  the  fulfil- 
ment of  conditions,  should  be  brought  in  the  court  where  the  land  lies:  Bridgers 
v.  Ormond,    148-375. 

420. 

Action  for  a  penalty  must  be  brought  in  county  where  cause  of  action,  or 
some  part  thereof,  arose:  McCullen  v.  Railroad,  146-568. 

Where  a  board  was  created  an  agency  of  a  town  for  purpose  of  operating 
and  maintaining  a  system  of  water  works,  a  cause  of  action  for  damages  for 
breach  of  contract  made  by  the  board,  brought  in  a  different  county,  should 
be  removed  to  county  where  town  located:  Light  Co.  v.  Comrs.,  151-558. 

422. 

The  requirement  that  a  domestic  corporation  must  have  its  principal  office 
in  some  specified  county  in  the  state,  fixes  its  place  of  residence  for  suing  and 
being  sued:  Roberson  v.  Lumber  Co.,  153-120. 

This  section  was  adopted  to  cure  the  defect  in  section  424,  so  that  a  domestic 
corporation  can  be  sued  in  the  same  venue  as  an  individual,  except  railroads  in 
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certain  instances  and  where  venue  is  fixed  by  sections  419,  420  and  421: 
Roberson  v.  Lumber  Co.,  153-120. 

This  section  should  be  construed  with  section  424:  Rackley  v.  Lumber  Co., 
153-171. 

Plaintiff  can  sue  domestic  corporation  for  his  injury  either  in  his  own  county 
or  in  county  where  corporation  has  its  principal  office:  Ibid. 

423. 

A  proceeding  before  the  corporation  commission  by  certain  citizens  seeking 
to  enforce  certain  changes  of  location  and  conditions  of  a  railroad  company's 
depot  is  not  a  "suit"  within  the  purview  of  the  Federal  Constitution  removable 
to  an  inferior  Federal  tribunal:  Corp.  Com.  v.  Railroad,  151-447. 

The  allegation  in  petition  for  venue  that  the  cost  of  certain  changes  in  depot 
ordered  by  Corporation  Commission  will  be  over  $2,000,  does  not  per  se  give 
Federal  courts  jurisdiction:  Corp.  Com.  v.  Railroad,  151-447. 

In  proceedings  for  removal  of  cause  from  state  to  Federal  court,  the  state 
court  does  not  have  to  surrender  jurisdiction  until  the  face  of  petition  itself 
shows  the  right:  Corp.  Com.  v.  Railroad,  151-447. 

Petition  and  bond  for  removal  to  Federal  court  should  be  presented  in 
term  when  answer  is  due ;  a  failure  of  plaintiff  to  move  for  judgment  by  default 
does  not  extend  the  time:     Higson  v.  Ins.  Co.,  153-35. 

Proper  steps  to  be  taken  for  removal  to  Federal  court  outlined  in:  Higson 
v.  Ins.  Co.,    153-35. 

When  cause  is  removed  to  the  United  States  court,  all  other  proceedings 
must  be  had  in  that  court — exceptions  to  orders  made  in  the  lower  court,  and 
the  like:  Harrison  v.  Allen,  152-720. 

The  jurisdictional  amount  of  $2,000  is  exceeded  when  the  complaint  asks 
for  a  permanent  injunction  to  prevent  his  land  from  becoming  "wholly  worth- 
less," and  cause  is  removable  to  United  States  circuit  court:  Harbison  v. 
Allen,   152-720. 

Where  there  are  two  defendants,  one  a  resident  and  the  other  non-resident, 
and  the  complaint  states  a  cause  of  action  against  the  non-resident,  who  is 
lessee  of  the  resident,  but  does  not  state  a  cause  against  the  resident  lessor, 
the  lessee,  if  the  amount  is  within  the  jurisdictional  amount,  can  have  cause 
removed  to  Federal  court:  McCulloch  v.  Railroad,  149-305. 

When  in  a  joint  suit  against  lessor  and  lessee  where  complaint  alleges  a 
severable  cause  of  action,  and  an  amendment  is  made  to  sufficiently  increase 
the  amount  demanded  to  confer  jurisdiction  on  Federal  court,  the  cause  is 
removed  eo  instanti  by  virtue  of  the  statute,  upon  proper  proceedings:  Mc- 
Culloch v.   Railroad,   149-305. 

424. 

This  section  must  be  construed  along  with  422,  which  would  give  to  plaintiff 
the  right  to  sue  a  domestic  corporation  in  his  own  county  or  in  county  where 
corporation  has  its  principal  place  of  business:  Rackley  v.  Lumber  Co.,  153- 
171. 

The  proviso  to  this  section  only  prohibits  the  selection  at  will  of  any  county, 
for  that  purpose,  where  defendant  had  a  track,  unless  injury  occurred  or 
plaintiff  resided  therein:  Watson  v.  Railroad,  152-215. 

As  to  what  is  place  of  residence,  see  Watson  v.  Railroad,  152-215. 
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425. 

Objection  that  a  suit  was  instituted  in  the  wrong  county  relates  to  the  venue 
and  not  the  jurisdiction.  In  the  absence  of  a  written  demand  that  suit  be 
removed  to  the  proper  county  before  time  to  answer  has  expired,  objection 
shall  be  deemed  as  waived:  McArthur  v.  Griffith,  147-545. 

A  prayer  in  the  answer  that  proceedings  be  stayed  by  injunction  until  an 
issue  in  a  similar  suit  between  the  same  parties  in  another  county  be  deter- 
mined, is  not  a  written  demand  for  the  removal  of  the  cause:  McArthur  v. 
Griffith,   147-545. 

Upon  motion  by  railroad  company  to  remove  the  cause  on  the  ground  that 
it  was  not  brought  in  county  of  plaintiff's  residence,  the  findings  of  fact  of  lower 
court  are  conclusive:  Watson  v.  Railroad,  152-215. 

426. 

Generally  a  motion  to  remove  a  cause  to  another  county  for  local  prejudice 
is  a  matter  within  the  sound  discretion  of  the  trial  judge,  and  not  reviewable 
on  appeal:  State  v.  Plyler,   153-630. 

430. 

A  mere  misnomer  of  the  defendant  corporation  in  the  summons  served, 
but  where  served  upon  the  proper  officer,  is  not  ground  for  dismissal.  Proper 
procedure  is  by  plea  in  abatement  to  correct  name :  Dunn  v.  Aid  Society,  151-133. 

431. 

Failure  of  clerk  to  affix  seal  where  summons  going  out  of  county  can  be 
cured  by  amendment  on  application  to  proper  tribunal,  both  as  to  original  and 
final  process:  Calmes  v.  Lambert,  153-248. 

Setting  aside  judgment  by  default  where  summons,  issued  to  another 
county,  did  not  have  clerk's  seal  affixed:  Calmes  v.  Lambert,  153-248. 

433. 

The  return  by  proper  officer  is  prima  facie  sufficient,  as  it  implies  that  it 
has  been  served  as  statute  directs,  and  service  will  be  upheld  as  valid,  in  the 
absence  of  evidence  to  the  contrary:  Marler-Dalton-Gilmer  Co.  v.  Wadesborb 
Clothing  Co.,   150-519. 

439. 

Lack  of  jurisdiction  of  the  person  is  not  established  by  showing,  without 
more,  that  process  was  personally  served  upon  non-resident  when  he  was 
temporarily  and  of  his  own  volition  within  the  jurisdiction  of  the  court  rendering 
the  judgment:   Mottu  v.  Davis,  151-237. 

An  attorney  at  law,  without  having  special  authority,  cannot  make  a  valid 
acceptance  of  original  process:  Warlick  v.  Reynolds,  151-606. 

Personal  service  of  summons,  or  acceptance  of  service,  or  general  appear- 
ance, one  or  the  other  is  essential  to  a  valid  judgment  in  personam:  Warlick 
v.  Reynolds,   151-606. 
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440. 

An  attorney  at  law,  without  having  special  authority,  cannot  make  a  valid 
acceptance  of  original  process:  Warlick  v.  Reynolds,  151-606. 

Personal  service  of  summons,  or  acceptance  of  service,  or  a  general  appear- 
ance is  necessary  to  make  a  judgment  in  personam  valid:  Warlick  v.  Reynolds, 
151-606. 

Subsec.   1. 

The  provision  for  serving  process  on  corporations  is  reasonable :  Whitehurst 
v.  Kerr,  153-76. 

The  words  "that  any  person  receiving  or  collecting  money  within  this  state 
for  or  on  behalf  of"  a  foreign  corporation  "shall  be  deemed  a  local  agent"  does 
not  limit  the  meaning  of  the  word  agent,  but  extends  its  meaning:  Whitehurst 
v.  Kerr,  153-76. 

What  is  meant  herein  by  "local  agent":  Whitehurst  v.  Kerr,  153-76. 

A  foreman  of  a  corporation,  who  acts  under  the  orders  of  a  superintendent 
who  is  present  at  the  time,  is  not  such  a  person  upon  whom  valid  service  upon 
a  corporation  can  be  made:     Simmons  v.  Box  Co.,  148-344. 

441. 

This  section  does  not  cure  the  defect  of  failing  to  meet  the  requirements 
of  the  statute  where  neither  the  infants  nor  any  person  in  their  behalf  are  served 
with  summons:  Hughes  v.  Pritchard,   153-135. 

448. 

A  summons  issued  without  the  seal  of  the  clerk  of  court  personally  served 
upon  non-resident  defendants  is  an  irregularity:  Vick  v.  Flournoy,  147-209 — 
but  objection  on  that  account  cannot  be  sustained  where  defendants  have  been 
actually  notified  of  time  and  place  of  trial  and  nature  of  the  action:  Ibid. 

The  courts  of  this  state  have  jurisdiction  of  non-resident  defendants  to 
the  extent  required  in  proceedings  in  rem  or  quasi  in  rem,  when  personal 
service  is  made  under  this  section:  Vick  v.  Flournoy,  147-209. 

449. 

When  a  party  has  brought  himself  within  the  provisions  of  this  section, 
he  has  the  right  to  avail  himself  of  any  objection  to  the  validity  of  the  judgment 
that  he  could  have  made  had  he  been  personally  present  and  made  answer:  Bank 
v.  Palmer,    153-501. 

This  section  will  not  affect  title  acquired  by  a  bona  fide  purchaser  of  land  at 
a  sale  decreed:  Lawrence  v.  Hardy,  151-123. 

451. 

No  appeal  lies  from  a  decision  of  the  judge  refusing  to  disallow  party  to 
prosecute  in  forma  pauperis:  Modlin  v.  Ins.  Co.,  151-35. 

460. 

A  suit  for  specific  performance  of  a  contract  to  convey  timber,  against  owners 
of  the  land,  setting  forth  with  particularity  the  nature  and  extent  of  the  con- 
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tract,  describing  the  land  and  reciting  the  registered  option  under  which  the 
performance  is  sought,  is  full  notice,  as  Us  pendens,  to  subsequent  purchasers: 

Timber  Co.  v.  Wilson,    151-154. 

467,  subsec.  2. 

Complaint  insufficient  against  an  aid  society  for  turning  out  a  member  and 
humiliating  him:  Dunn  v.  Aid  Society,  151-133. 

Complaint  against  two  distinct  railroad  companies  for  a  negligence  at  the 
crossing  of  their  railroads:  Martin  v.  Railroad,  148-259. 

Complaint  against  railroad  company  for  injuries  sustained  by  malpractice 
of  its  surgeon:  Barden  v.  Railroad,  152-318. 

Complaint  in  action  for  injunction  to  prevent  town  authorities  from  pur- 
chasing certain  property  for  waterworks:  Jones  v.  North  Wilkesboro,  150-646. 

Complaint  in  an  action  upon  a  contract  to  cut  timber  which  contract  the 
defendant  had  agreed  to  carry  out  for  another:  Younce  v.  Lumber  Co.,  148-35. 

Complaint  in  action  by  endorser  of  a  negotiable  note  against  a  subsequent 
endorser:  Lynch  v.  Loftin,  153-270. 

Complaint  in  action  against  town  for  negligently  grading  streets:  Jones  v. 
Henderson,    147-120. 

A  cause  of  action  is  fully  set  out  in  the  complaint  when  the  facts  alleged 
apprise  the  defendant  fully  of  the  grievance  asserted  against  him  and  the  injury 
for  which  redress  is  demanded:  Gillikin  v.  Canal  Co.,  147-39. 

Subsec.  3. 

Parties  to  action  are  not  confined  to  the  specific  relief  demanded;  court  will 
give  any  judgment  justified  by  pleadings  and  proof.  Bradburn  v.   Roberts, 

148-214. 

469,  subsec.  1. 

Two  complaints  can  be  consolidated  and  two  suits  merged  where  plaintiff 
charges  two  distinct  railway  companies  with  negligence  in  approaching  a  crossing 
of  theirs,  causing  damage:  Martin  v.  Railroad,  148-259. 

Subsec.  2. 

When  a  complaint  alleges  that  defendant  is  indebted  to  each  of  two  plain- 
tiffs in  different  amounts  for  goods  sold  and  delivered,  in  this  case  crushed 
rock  for  street  purposes,  under  a  contract  with  one  of  them,  the  other  perform- 
ing a  part  of  the  contract  of  coplaintiff  with  the  consent  of  defendant,  a  demurrer 
for  misjoinder  of  parties  and  causes  of  action  is  bad:  Quarry  Company  v.  Con- 
struction Co.,  151-345. 

Subsec.  3. 

Different  causes  of  action  for  such  injuries  may  be  joined  against  one  or 
more  defendants,  provided  each  of  such  causes  affects  all  the  parties  defendant: 
Howell  v.  Fuller,  151-315. 

The  joinder  of  a  cause  of  action  brought  by  a  son,  an  employee,  to  recover 
damages  for  negligence  against  employer,  with  that  of  a  father  for  damages  for 
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loss  of  son's  services  is  demurrable  on  ground  of  misjoinder  of  parties  and 
causes  of  action:  Thigpen  v.  Cotton  Mills,  151-97. 

471. 

When  answer  contains  two  or  more  defences,  an  adverse  litigant  may 
demur  to  one  and  reply  to  the  other.  Mottu  v.  Davis,  151-237. 

474. 

When  action  dismissed  upon  demurrer  to  complaint,  statements  of  com- 
plaint will  be  accepted  as  true  and  interpreted  in  the  light  most  favorable  to 
plaintiff:  Smith  v.  Hartsell,  150-71. 

Subsec.   1. 

While  the  question  of  jurisdiction  can  be  raised  by  demurrer,  question  of 
venue  cannot  be  taken  advantage  of  in  that  way:  McCullen  v.  Railroad,  146- 
568. 

Subsec.  4 

Objection  for  defect  of  parties  must  be  made  by  demurrer  or  answer, 
otherwise  it  is  waived:  Bridgers  v.  Staton,  150-216. 

Where  father  and  son  both  joined  as  plaintiffs  to  recover  for  damages  to 
son  by  negligence  of  employer:  Thigpen  v.  Cotton  Mills,  151-97. 

A  demurrer  will  not  be  sustained  for  non-joinder  of  the  husband  in  an 
action  brought  by  the  wife  to  declare  certain  trusts  in  her  favor  in  a  deed  made 
by  her  deceased  father:  Ricks  v.  Wilson,  151-46. 

The  joinder  of  unnecessary  parties  plaintiff  or  defendant  is  not  ground  for 
demurrer,  the  remedy  being  by  motion  to  strike  out:  Worth  v.  Trust  Co., 
152-242. 

Subsec.  5. 

Proceedings  for  compensation  by  owner  against  a  railroad  company  for  its 
right  of  way  obtained  without  condemnation  and  a  cause  of  action  for  damages 
for  trespass  are  a  misjoinder:  Abernathy  v.  Railroad,  150-97. 

Where  complaint  states  two  causes  of  action  both  growing  out  of  injuries  to 
plaintiff's  interest  in  a  corporation  caused  by  defendant's  unlawful  combination, 
demurrer  is  bad:  Worth  v.  Trust  Co.,  152-242. 

A 

Subsec.  6. 

A  demurrer  to  the  complaint  on  the  ground  that  a  rebate  on  lumber  was 
sought  to  be  recovered  by  the  owner  of  a  connecting  tramroad  is  bad,  it  not 
appearing  that  plaintiff  had  shipped  his  own  lumber:  Wilcox  v.  Railroad,  152-316. 

When  two  defendants  join  in  a  demurrer,  and  the  complaint  states  a  good 
cause  of  action  as  to  one  of  them,  the  demurrer  will  be  overruled:  Caho  v. 
Railway,  147-20. 

Demurrer  cannot  be  sustained  where,  under  the  allegations,  plaintiff  is 
entitled  to  some  damages:  Olive  v.  Railroad,  152-279. 
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475. 

Referred  to  in  Ullery  v.  Guthrie,  148-417. 


476. 

Case  supporting  section:  Dunn  v.  Aid  Society,  151-133. 

When  several  causes  of  action  are  improperly  joined,  on  a  demurrer  there- 
for, the  judge  should  order  the  pending  action  divided  accordingly  and  not 
grant  leave  to  plaintiff  to  bring  separate  actions  upon  penalty  of  dismissal: 

Ricks  v.  Wilson,   151-46. 

477. 

Where  a  joint  demand  against  several  defendants  was  made  in  a  justice's 
court,  a  demurrer  for  misjoinder  in  the  superior  court  will  not  be  sustained. 
Such  defense  must  be  taken  by  answer:  Laney  v.  Hutton,  149-264. 

478. 

When  the  action  arises  solely  upon  contract  the  question  of  jurisdiction 
may  not  be  waived,  and  may  be  raised  in  supreme  court  for  the  first  time: 
Realty  Co.  v.  Corpening,  149-613. 

When  complaint  does  not  state  a  cause  of  action,  the  defect  is  not  waived 
by  answering,  and  defendant  may  demur  one  tenus  and  supreme  court  may  take 
notice  of  the  insufficiency  ex  mero  motu:  Garrison  v.  Williams,  150-674. 

479. 

Inconsistent  pleas  can  be  made  in  defense  but  defendant  cannot  succeed  as 
to  both  when  one  naturally  destroys  the  other:  Higson  v.  Ins.  Co.,  152-206. 

481. 

In  setting  aside  a  contract  for  the  sale  and  delivery  of  goods  for  fraud, 
while  the  defendant  cannot  recover  on  a  counterclaim  measured  by  the  con- 
tract, he  can  recover  special  damages  to  his  reputation  or  business  arising 
from  the  sale  of  an  inferior  or  spurious  article  directly  and  proximately  caused 
by  plaintiff's  tort: 

Where  part  of  counterclaim  not  due  when  plaintiff's  action  begun,  it  is 
allowed  to  be  set  up,  when:  Slaughter  v.  Machine  Co.,  148-471. 

Judgment  on  a  counterclaim  set  up  in  a  justice's  court  cannot  be  had  on  the 
ground  that  there  was  no  written  reply  thereto,  as  the  pleadings  may  be  oral: 
Teal  v.  Templeton,  149-32. 

Where  there  has  been  a  breach  of  warranty  in  the  sale  of  goods,  buyer  may 
set  up  counterclaim  for  damages  when  seller  sues  for  the  price:  Cable  Co.  v. 
Macon,    153-150. 

False  warranty  must  always  be  pleaded  or  else  evidence  to  show  the  breach 
of  warranty  in  a  contract  to  sell  goods  is  incompetent:  Woodridge  v.  Brown, 
149-299: 
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483. 

Contributory  negligence  will  not  be  presumed  in  law;  it  must  be  alleged  and 
proved  by  the  defendant,  the  burden  of  the  issue  resting  upon  him  and  the 
burden  of  duty  on  the  plaintiff:  Farris  v.  Railroad,  151-483. 

Where  views  are  obstructed  and  person  goes  upon  railroad  track  after 
listening  for  signals  and  hearing  none,  question  as  to  contributory  negligence 
must  go  to  jury:  Inman  v.  Railroad,  149-123. 

485. 

When  two  separate  and  distinct  defenses  are  pleaded  the  plaintiff  may 
demur  to  one  of  them:  Shelby  v.  Railroad  Co.,  147-537. 

A  motion  by  plaintiff  for  judgment  upon  the  pleadings  is  in  effect  a  demurrer 
to  the  answer,  and  admits  the  truth  of  everything  alleged  therein,  except  their 
legal  sufficiency:  Helms  v.  Holton,  152-587. 

495. 

Pleadings  should  be  construed  liberally  so  that  their  effect  may  be  deter- 
mined, to  the  end  that  substantial  justice  may  be  done:  Jones  v.  Henderson, 
147-120. 

496. 

Defendant  may  proceed  by  motion  to  have  complaint  made  more  specific 
so  as  to  make  his  answer  fully  responsive:  Jones  v.  Henderson,  147-120. 

501. 

Where  two  defendants  are  joined  in  action  and,  on  demurrer,  an  amendment 
is  made  making  them  conspirators,  how  issues  should  be  drawn  and  instruc- 
tions had:  Rice  v.  McAdams,  149-29. 

506. 

It  is  in  court's  discretion  to  permit  defendant  to  answer  after  overruling 
demurrer,  though  demurrer  frivolous:  Parker  v.  Railroad,  150-433. 

Error  to  tax  defendant  with  costs  upon  overruling  its  demurrer  to  the  com- 
plaint, when  there  is  no  suggestion  of  it  being  frivolous;  order  should  be  that 
defendant  answer  over:  Olive  v.  Railroad,  152-279. 

507. 

Discretionary  power  of  court  to  allow  amendments  to  pleadings  in  term, 
when  matters  are  in  fieri  discussed  in  Cook  v.  Telegraph  Co.,  150-428. 

Refusal  of  judge  to  allow  pleadings  to  be  amended  during  trial  is  not  review- 
able: Coleman  v.  Coleman,  148-299. 

Case  supporting  section:  Bedsole  v.  Railroad,  151-152. 

Amending  pleadings  is  in  discretion  of  trial  judge,  excepting  that  a  new  and 
different  cause  of  action  cannot  be  thus  introduced:  Biggs  v.  Gurganus,  152-173. 

Trial  judge  may  allow  plaintiff  to  amend  his  complaint  and  defendant  to 
amend  its  answer,  restricting  the  latter  from  pleading  the  statute  of  limitations ; 
his  action  is  discretionary:  Hockfield  v.  Railroad,  150-419. 
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513. 

Where  husband  and  wife  are  defendants  and  husband  employs  attorney 
but  wife  knows  nothing  of  the  suit,  being  non-resident  and  served  by  publica- 
tion, neglect  of  husband's  attorney  in  not  attending  trial  and  allowing  judgment 
to  be  taken  cannot  militate  against  her:  Bank  v.  Palmer,  153-501. 

To  set  aside  judgment  rendered  against  him  on  the  ground  of  excusable 
neglect  the  party  asking  it  must  show  that  he  had  employed  counsel  who  regu- 
larly practiced  in  the  court  where  the  litigation  was  pending,  was  entitled  to  prac- 
tice therein,  and  had  especially  engaged  him  to  go  there  and  attend  to  the 
case:  Bank  v.  Palmer,  153-501. 

If  a  former  judgment  in  a  similar  proceeding  has  not  been  pleaded  in  an 
action  for  drainage  of  lands  as  an  estoppel  or  res  judicata,  before  final  judgment, 
the  party  relying  thereon  must  move  the  court  within  one  year  to  set  judgment 
aside  for  excusable  mistake:  Adams  v.  Joyner,  147-77. 

Where  neither  client  nor  attorney  attended  court  on  the  day  set  for  a  case 
to  be  tried  and  judgment  was  rendered  against  client,  the  illness  of  attorney 
was  not  excusable  neglect  hereunder:  White  v.  Rees,  150-678. 

On  appeal  from  judge's  order  setting  aside  a  judgment,  the  judge  should 
find  the  facts:  Smith  v.  Holmes,  148-210. 

515. 

Very  slight  variations  between  pleadings  and  proof  should  be  disregarded; 
and  when  serious,  amendment  may  be  permitted:  Andrews  v.  Grimes,  148-437. 

518. 

An  order  issued  in  a  suit  brought  by  creditors  requiring  receiver  to  pass 
upon  certain  claims  and  the  priorities  claimed  by  some  creditors,  is  in  effect  an 
order  of  reference:  Riley  v.  Sears,  151-187. 

By  consenting  to  a  reference  a  party  elects  to  waive  his  trial  by  jury:  Simp- 
son v.  Scronce,   152-594. 

519. 

When  there  is  a  plea  in  bar,  a  party  to  the  action  may  except  to  an  order  of 
reference  and  appeal  at  once,  or  he  can  wait  until  there  is  final  judgment: 

Pritehett  v.  Greensboro  Supply  Co.,  153-344. 

Subsec.  2. 

Proper  to  refer  where  cotenants  demand  accounting  for  waste  and  better- 
ments in  action  against  cotenant  in  possession:  Smith  v.  Smith,  150-81. 

525. 

When  a  reference  has  been  entered  upon  it  must  proceed  to  its  proper 
conclusion,  and  an  appeal  will  only  lie  from  its  final  judgment,  or  one  in  its 
nature  final:  Pritchard  v.  Spring  Co.,  151-249. 

If  affirmed  by  the  judge,  the  referee's  findings  are  conclusive  when  there 
is  evidence  tending  to  support  them:  Mirror  Co.  v.  Casualty  Co.,  153-373. 
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A  mere  exception  to  order  of  reference  is  not  sufficient  to  entitle  party 
excepting  to  trial  by  jury;  he  must  demand  jury  trial  when  he  excepts  to  referee's 
report:  Mirror  Co.  v.  Casualty  Co.,  153-373. 

When  no  exception  was  taken  at  the  time  of  reference  and  parties  unmis- 
takably signified  their  consent  in  writing,  a  subsequent  demand  for  a  jury 
trial  cannot  be  considered:  Bruce  v.  Mining  Co.,  147-642. 

Exceptions  to  findings  of  fact  by  referee,  approved  by  trial  judge,  if  supported 
by  any  evidence,  will  not  be  considered  on  appeal:  Williams  v.  Hyman,  153-166. 

Findings  of  fact  by  the  judge  on  hearing  exceptions  to  referee's  report,  are 
conclusive  on  appeal  when  supported  by  any  evidence:  Bailey  v.  Hopkins, 
152-748. 

The  ruling  of  the  judge,  in  a  hearing  of  the  exceptions  to  report  of  referee, 
as  to  the  facts  are  conclusive,  if  there  is  any  evidence  to  support  them:  Baggett 
v.  Wilson,  152-182. 

A  plaintiff,  in  an  action  referred  under  the  statute,  who  has  filed  exceptions 
but  made  no  demand  for  a  jury  trial,  cannot,  by  virtue  of  the  consent  of  defend- 
ant that  a  jury  trial  be  had  under  the  exceptions,  prevent  such  other  party 
withdrawing  his  own  exceptions,  upon  which  he  had  made  demand,  and  force 
him  to  a  jury  trial:  Greenlee  v.  Greenlee,  150-638. 

Supreme  court  is  bound  by  the  findings  of  fact  of  the  referee,  sustained  by 
the  trial  judge,  where  there  is  evidence  to  support  them:  Foy  v.  Gray,  148-436. 

535. 

In  the  charge  of  the  judge  in  a  homicide  case  where  the  killing  was  done 
with  a  deadly  weapon,  and  so  established  or  admitted,  saying  to  the  jury  that 
if  they  were  "in  doubt"  as  to  whether  the  killing  was  in  self-defense  they 
should  convict  of  manslaughter  is  not  of  itself  reversible  error:  State  v.  Fowler, 
151-731. 

It  is  within  court's  discretion  whether  it  will  correct  improper  remarks  of 
counsel,  made  in  speech  to  jury,  at  the  time  or  in  his  charge:  Whitfield  v. 
Lumber  Co.,  152-211. 

The  judge  may,  in  an  action  for  damages  to  land,  instruct  the  jury  that 
they  should  not  be  controlled  in  their  verdict  by  the  opinion  of  the  witnesses, 
but  should  apply  their  own  knowledge  and  common  sense  in  the  light  of  their 
experience:  Hamilton  v.  Railroad,  150-193. 

Instructions  of  law  which  are  correct  in  their  general  application  to  the 
evidence  are  sufficient,  in  the  absence  of  request  for  specific  instructions: 
Willis  v.  Tel.  Co.,  150-318. 

An  institution,  if  erroneous,  that  certain  matters  arising  under  a  certain 
issue  submitted  were  the  crucial  ones,  becomes  immaterial  when  jury  has 
answered  that  issue  in  favor  of  party  objecting:  Smith  v.  Alphin,  150-425. 

Proper  charge  in  a  cause  upon  the  issue  devisasit  vel  non:  In  re  Thorp, 
150-487. 

Ordering  a  witness  into  custody  for  perjury  in  the  presence  of  the  jury  is 
an  invasion  of  the  rights  of  the  party  offering  the  witness  and  an  intimation  of 
an  opinion  upon  the  part  of  the  judge:  State  v.  Swink,  151-726. 

It  is  preferable  for  a  judge  to  charge  the  jury  "if  you  find  the  facts  to  be 
as  testified  to  by  the  witnesses,"  instead  of  "if  you  believe  the  evidence,  etc.": 
State  v.  Starnes,   151-724. 
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Judge  should  have  charged  "if  you  find  the  facts  to  be  as  testified,  etc.," 
instead  of  "if  they  believe  the  evidence,  etc.":  State  v.  Railroad,  149-508. 

Judge  must  charge,  in  an  indictment  for  running  freight  trains  on  Sunday, 
that  the  jury  must  be  satisfied  beyond  a  reasonable  doubt,  that  the  train  was 
run  and  also  that  it  was  run  with  the  permission  of  the  company  in  order  to 
convict:  State  v.  Railroad,   149-470. 

The  judge  may  charge  the  jury  that  they  should  consider  the  interest 
defendant  had,  scrutinize  his  evidence  closely,  but  that  they  would  not  be 
warranted  in  refusing  to  believe  his  evidence  because  of  the  fact  that  he  was 
under  indictment:  State  v.  Dixon,   149-460. 

Trial  judge  can  always  direct  a  verdict  against  him  upon  whom  rests  the 
burden  of  proof,  if  there  is  no  evidence  or  presumption  in  his  favor:  Everett 
v.  Williams,  152-117. 

Remark  by  the  judge  that  a  certain  witness  was  not  interested  in  the  result 
of  the  verdict,  held  error:  State  v.  Ownby,  146-677. 

Duty  of  trial  judge  to  call  the  contentions  of  both  parties  to  the  attention  of 
the  jury,  when  supported  by  the  evidence:  Walker  v.  Walker,  151-164. 

Impartial  admonitions  of  the  trial  judge  to  the  jury  as  to  the  importance  of 
the  case  to  the  parties,  is  not  just  ground  of  exception:  Walker  v.  Walker, 
151-164. 

Judge  must  give  caution  to  jury  that  failure  of  defendant  to  put  his  wife  on 
the  stand,  when  tendered  to  him  by  the  state,  must  not  be  used  to  his  pre- 
judice: State  v.  Cox,  150-846. 

The  judge  should  not  charge  the  jury  to  find  on  an  issue  in  favor  of  him 
upon  whom  rests  the  burden  of  proof:  Britt  v.  Railroad,  148-37. 

Charge  in  general  terms  not  objectionable  where  no  specific  ones  asked: 
Gay  v.  Mitchell,  146-509. 

Instructions  upon  slander  where  two  defendants  joined  as  conspirators: 
Rice  v.  MeAdams,   149-2'). 

When  nothing  to  the  contrary  appears  of  record  on  appeal,  the  presumption 
is  that  the  lower  court  gave  correct  instructions  to  the  jury:  Tise  v.  Thomas- 
ville.   151-281. 

No  reversible  error  when  the  charge,  construed  as  a  whole,  clearly  places 
the  burden  upon  the  plaintiff,  the  proper  party:  Haines  v.  Smith,  149-279. 

Judge  may  instruct  jury  to  find  for  the  plaintiff  when  defense  is  merely  a 
counterclaim  for  breach  of  warranty  and  it  is  neither  pleaded  nor  proven: 
Woodridge  v.  Brown,  149-299. 

Judge  can  use  expression  "must  satisfy"  the  jury  in  place  of  "must  satisfy 
by  the  preponderance  of  the  evidence,"  in  proper  instances:  State  v.  McDonald, 
152-802. 

536. 

It  is  permitted  for  trial  judge  to  orally  state  a  contention  of  party  or  supple- 
ment slight  omissions:  State  v.  Khoury,  149-454. 

It  is  permissible  for  him  to  read  his  notes  of  the  evidence  to  the  jury  when 
not  prejudicial  to  either  side:  State  v.  Dixon,  149-460. 

538. 

A  requested  instruction  directing  the  jury  to  answer  each  of  certain  issues 
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in  a  certain  manner,  if  they  believe  the  evidence,  is  not  correct  when  there  is 
conflicting  evidence  as  to  one  or  more  of  them:  Savings  Bank  v.  Chase,  15 1-108. 

Judge  not  required  to  give  instructions  in  the  language  requested:  State 
v.  Spivey,  151-676. 

When  the  prayer  for  instruction  presents  an  abstraction,  and  not  the  material 
facts  and  legal  conclusions  therefrom  involved  in  the  proposition,  its  refusal  is 
not  reversible  error:  Edwards  v.  Tel.  Co.,  147-126. 

Not  error  for  court  to  charge  jury,  in  his  own  language,  correct  special 
prayers  of  instruction,  when  he  does  not  weaken  force  of  instructions  requested: 
State  v.  Bowman,  152-817. 

An  exception  that  judge  would  not  accept  prayer  for  instructions  after  three 
speeches  had  been  made  in  the  case  will  not  be  considered  on  appeal:  Biggs 
v.  Gurganus,  152-173. 

When  trial  judge  substantially  gives,  by  a  change  of  language,  proper  in- 
structions requested,  without  weakening  their  force,  there  is  no  error:  Graves 
v.  Jackson,  150-383. 

Refusal  of  trial  judge  to  give  a  correct  instruction,  when  tendered  too  late, 
is  not  reviewable:  Nail  v.  Brown  and  Williamson,  150-533. 

Language  of  a  proper  prayer  for  instruction  need  not  be  used  if  the  charge 
by  the  court  is  itself  proper:  State  v.  Dobbins,  149-465. 

Prayers  for  special  instructions,  unsupported  by  evidence,  are  properly 
refused:  Lumber  Co.  v.  Railroad,  152-70. 

Sufficient  if  court  gives  substantially  the  instructions  asked:  Lumber  Co. 
v.  Railroad,  152-70. 

Where  prayers  for  instructions  have  been  refused,  the  proper  practice  is 
to  note  an  exception  and  not  to  take  a  non-suit:  Wilson  v.  Fisher,  148-535. 


539. 

Upon  a  motion  to  nonsuit,  plaintiff's  evidence  must  be  viewed  in  the  most 
favorable  light:  Deppe  v.  Railroad,  152-79. 

Upon  a  motion  to  nonsuit  all  the  evidence  must  be  construed  most  strongly 
in  favor  of  plaintiff  and  every  fact  an  essential  ingredient  which  it  tends  to  prove 
must  be  taken  as  established:  Morton  v.  Lumber  Co.,  152-54. 

Demurrer  to  evidence  is  now  regulated  by  statute;  has  no  place  in  criminal 
proceedings:  State  v.  Moody,  150-847. 

Upon  motion  of  nonsuit  evidence  must  be  construed  most  favorably  for 
the  plaintiff:  Cotton  v.  Railroad,  149-227. 

Where  there  is  more  than  a  scintilla  of  evidence  motion  for  nonsuit  should 
be  refused:  Currie  v.  Gilchrist,  147-648. 

When  in  the  supreme  court  the  lower  court  is  reversed  for  refusing  a  motion 
to  dismiss  upon  the  evidence  as  of  nonsuit,  it  is  in  law  equivalent  to  a  direction 
to  dismiss  the  action:  Tussey  v.  Owen,  147-335. 

If  there  is  any  evidence,  or  if  different  minds  can  draw  different  conclusions, 
it  is  the  duty  of  the  trial  judge  to  submit  case  to  the  jury:  Kyles  v.  Railroad, 
147-394. 

On  appeal  from  judgment  nonsuit  evidence  must  be  construed  in  light 
most  favorable  to  plaintiff:  Heilig  v.  Railroad,  152-469. 

When  it  has  been  shown  that  plaintiff  is  not  party  in  interest,  his  action  to 
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recover  will  be  dismissed  on  motion  as  of  nonsuit:  Chapman  v.  McLawhorn, 
150-166. 

Upon  a  motion  to  nonsuit  upon  the  evidence,  the  testimony  must  be  con- 
sidered in  its  most  favorable  light  to  the  plaintiff:  Home  v.  Railroad  Co.,  153-239. 

A  motion  to  nonsuit  upon  the  evidence  may  be  allowed  in  the  supreme  court 
when  it  appears  to  have  been  improperly  refused  by  the  trial  judge:  Baker  v. 
Railroad,  150-562. 

Motion  for  judgment  as  of  nonsuit  made  at  close  of  plaintiff's  evidence  is 
waived  if  not  renewed  at  close  of  all  the  evidence:  Bordeux  v.  Railroad,  150-528. 

Plaintiff's  evidence  must  be  accepted  as  true  and  construed  in  a  light  most 
favorable  to  him  upon  a  motion  as  of  nonsuit:  Settle  v.  Railroad,  150-643. 

When  plaintiff  takes  a  judgment  of  nonsuit  and  appeals,  upon  an  intima- 
tion against  his  contention  by  the  trial  judge  upon  the  quantum  of  damages, 
the  appeal  will  be  dismissed:  Hoss  v.  Palmer,  150-17. 

It  is  proper  to  nonsuit  in  an  action  for  negligence  upon  plaintiff's  own  evi- 
dence when  the  proof  of  contributory  negligence  is  thereby  made  out:  Strick- 
land v.  Railroad,  150-4. 


541. 

Trial  by  jury  not  required  in  a  question  of  removal  of  a  town  officer  for 
cause:  Burke  v.  Jenkins,  148-25. 

546. 

Material  issues  raised  by  the  pleadings  must  be  submitted  to  and  answered 
by  the  jury  and  they  must  be  sufficient  to  support  the  judgment  and  dispose 
of  the  matters  in  controversy:  McKenzie  v.  McKenzie,  153-242. 

An  issue  is  not  open  to  objection  which  clearly  arises  from  the  pleadings 
and  under  which  any  phase  of  the  evidence  and  of  the  controversy  may  be 
presented:  Bell  v.  Mcjones,  151-85. 

Issues,  how  framed,  where  two  railway  companies  are  defendants  and 
either  may  be  found  to  have  been  guilty  of  the  negligence  which  was  the  proxi- 
mate cause  of  the  injury:  Martin  v.  Railroad,  148-257. 

548. 

An  issue  submitted  that  does  not  prejudice  the  rights  of  the  complaining 
party,  though  unnecessary,  the  whole  controversy  being  correctly  determined 
under  another  issue,  is  harmless  error:  Walker  v.  Walker,  15 1-164. 

In  an  action  of  divorce  from  wife  for  adultery,  an  objection  to  an  issue  of 
condonation  because  not  specially  pleaded  must  be  made  at  time  issue  is  sub- 
mitted; thereafter  it  is  too  late:  McKenzie  v.  McKenzie,  153-242. 

Refusal  of  trial  judge  to  submit  an  issue  upon  which  no  evidence  is  offered 
is  not  erroneous:  Morrisette  v.  Cotton  Mills,  151-31. 

A  party  assenting  to  the  submission  of  an  issue  not  raised  by  the  answer 
and  upon  which  there  was  evidence,  will  not  be  heard  to  complain  after  verdict 
rendered  therein:  Sbarpe  v.  Sowers,  152-379. 

Issues  are  sufficient  which  enable  the  parties  to  present  every  material 
phase  of  the  controversy:  Ives  v.  Newbern  Lumber  Co.,  147-306. 
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Issues  tendered  upon  matters  merely  evidential  and  not  issuable  should  be 
refused:  Ives  v.  Newbern  Lumber  Co.,  147-306. 

When  some  of  issues  tendered  embrace  facts  admitted  by  the  parties  and 
the  others  are  fully  covered  by  issues  submitted,  not  error  to  refuse  issues 
tendered:  Newkirk  v.  Stevens,  152-498. 

When  the  issues  submitted  to  a  jury  are  sufficient  to  present  all  the  con- 
troverted matters  in  the  case,  there  is  no  error  in  refusing  issues  tendered: 
Bank  v.  Ins.  Co.,  150-770. 

When  no  issue  as  to  the  statute  of  limitations  was  tendered  in  apt  time, 
it  cannot  be  assigned  as  error,  after  verdict,  that  no  such  issue  was  submitted: 
Rich  v.  Morisey,  149-37. 

549. 

The  number  and  form  of  issues  is  in  court's  discretion,  and  if,  under  them, 
every  phase  of  the  contentions  can  be  presented,  they  will  be  sustained;  and 
judge  can  add  others  to  elucidate  the  case  after  they  have  been  submitted: 
In  re  Herring's  Will,   152-258. 

If  issues  are  sufficiently  definite  to  afford  each  party  opportunity  to  intro- 
duce all  pertinent  evidence  and  apply  it  fairly,  they  are  as  a  rule  unobjection- 
able:  Dortch  v.  Railroad,  148-575. 

Issues  which  are  evidential  and  do  not  present  the  true  matters  in  contro- 
versy are  properly  refused:  Clothing  Co.  v.  Stadiens,  149-6. 

Supreme  court  can  grant  new  trial  on  some  issues  and  leave  the  others 
standing:  Rushing  v.  Railroad,  149-161. 

554,  subsec.  2. 

Exceptions  to  the  admissibility  of  evidence  must  be  taken  in  apt  time  during 
the  trial:  Jones  v.  High  Point,  153-371. 

Exceptions  taken  at  the  trial  and  not  relied  on  in  the  brief  are  deemed 
abandoned  by  the  supreme  court:  State  v.  Freeman,  146-615. 

Questions  relating  to  procedure,  admissibility  of  evidence  and  the  like  can 
only  be  reviewed  on  appeal  in  supreme  court  when  objections  and  exceptions 
are  taken  at  the  time:  Rutherford  v.  Ray,  147-253. 

Subsec.  3. 

A  broadside  exception  to  the  charge  of  the  judge  cannot  be  sustained: 
Jackson  v.  Williams,  152-203. 

A  general  exception  to  an  instruction  for  the  jury  to  find  for  the  plaintiff 
upon  the  whole  evidence  is  not  too  indefinite,  or  defective  as  a  broadside 
exception:  Woodbridge  v.  Brown,  149-299. 

Subsec.  4. 

Trial  judge  can  set  aside  verdict  and  grant  new  trial  on  the  ground  that  a 
juror  was  related  to  one  of  the  parties,  and  his  refusal  to  do  so  is  not  appealable: 
Boggan  v.  Somers,  152-390. 

When  judge  sets  aside  a  verdict  in  his  discretion  as  being  against  the  weight 
of  the  evidence,  his  action  cannot  be  reviewed:  Clothing  Co.  v.  Bogley,  147-37. 
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It  is  within  the  discretion  of  the  court  to  set  aside  verdict  for  being  against 
the  weight  of  the  evidence,  and  is  not  reviewable:  Cates  v.  Tel.  Co.,  151-497. 

When  trial  judge  has  in  his  discretion  set  aside  a  verdict  upon  an  issue  of 
damages,  an  appeal  therefrom  is  premature  and  should  be  dismissed:  Billings 
v.  Observer,  150-540. 

Refusal  of  trial  judge  to  set  aside  verdict  is  not  reviewable  on  appeal:  State 
v.  Hancock,  151-699. 

Judge  can  never  direct  amount  of  damages  as  a  matter  of  law,  but  court  can 
set  aside  a  verdict  on  an  issue  involving  an  award  of  punitive  damages  as  on 
any  other  issue:  Billings  v.  Observer,  150-540. 

In  the  absence  of  gross  abuse  of  discretion  the  supreme  court  will  not  con- 
sider an  appeal  from  the  action  of  the  judge  below  in  setting  aside  a  verdict  as 
being  against  the  weight  of  evidence:  Bank  v.  Ins.  Co.,  150-770. 

A  party  can  never,  as  a  matter  of  right,  have  the  verdict  upon  one  issue  set 
aside  and  a  new  trial  as  to  that,  though  the  court  may  allow  it  in  its  discretion: 
Burnett  v.  Mills  Co.,  152-35. 

555. 

As  to  the  interpretation  of  a  decree  or  judgment,  see  Lamb  v,  Major,  146-531. 

A  consent  judgment  is  not,  strictly  speaking,  a  judgment  of  the  court,  and 
when  rendered  without  the  consent  of  a  party,  will  be  held  inoperative  in  its 
entirety:  Lynch  v.  Loftin,  153-270 

Judgments  are  not  in  reality  contracts  and  are  never  so  considered  in  refer- 
ence to  the  clause  in  the  Federal  Constitution  which  forbids  the  impairment  of 
contracts:  Mottu  v.  Davis,  151-237. 

As  to  the  force  of  a  judgment  in  evidence:  Southerland  v.  Railroad,  148-442. 

556. 

A  general  order  for  time  to  file  pleadings  has  no  effect  upon  a  judgment  by 
default  for  the  want  of  an  answer,  rendered  before  the  order  was  entered: 
Reynolds  v.  Machine  Co.,  153-342. 

A  notice  to  the  adverse  party  of  a  motion  in  term  for  judgment  by  default 
for  the  want  of  an  answer  is  not  necessary:  Reynolds  v.  Machine  Co.,  153-342. 

560. 

Supreme  court,  holding  that  a  demurrer  is  frivolous,  will  not  direct  judg- 
ment by  default  and  inquiry  to  be  entered  in  the  trial  court,  when  no  motion  for 
such  judgment  had  been  made  in  lower  court  and  no  exception  to  the  judge's 
order  allowing  an  answer  had  been  taken  and  appealed  from:  Parker  v.  Rail- 
road,  150-433. 

570. 

Judgment  for  defendant:  Penny  v.  Ludwick,  152-375 

Plaintiff  in  claim  and  delivery  proceedings  failed  to  appear  on  day  of  trial, 
when  a  judgment  of  nonsuit  was  entered  and  an  inquiry  had  as  to  what  damages 
defendant  had  suffered  by  reason  of  the  property  being  taken  from  him,  and 
judgment   was   rendered   for   the    return    of   the   property,  and  if  not  to  be 
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found,  for  the  amount  of  damages  to  be  collected  out  of  the  bond;  held  no  error: 
Mfg.  Co.  v.  Rhodes,  152-636. 

573.  [Amended  by  adding  the  following  to  the  section:  "In 
all  cases  affecting  the  title  to  real  property  the  clerk  shall  enter 
upon  the  judgment  docket  the  number  and  page  of  the  minute 
docket  where  the  judgment  is  recorded,  and  if  the  judgment  does 
not  contain  particular  description  of  the  lands,  but  refers  to  a  de- 
scription contained  in  the  pleadings,  the  clerk  shall  enter  upon  the 
minute  docket,  immediately  following  the  judgment,  the  description 
so  referred  to."] 

1909,  c.  709. 

574. 

An  action  to  enforce  payment  of  a  debt  out  of  homestead  left  by  deceased 
is  not  barred  by  the  statute,  since  the  statute  was  suspended  by  the  laying  off 
of  homestead:  Tarboro  v.  Pender,  153-427. 

Upon  the  issuance  of  a  summons  by  the  creditor  against  the  administrator 
and  heirs  at  law  of  debtor,  the  statute  of  limitations  is  suspended;  or  by  making 
creditor  a  party  to  an  action  of  this  character:  Tarboro  v.  Pender,  153-427. 

A  deed  of  trust  given  by  a  corporation  and  duly  registered  constitutes  a  lien 
upon  the  corporation  property  superior  to  subsequently  docketed  judgments 
in  actions  on  contract:  Clement  v.  King,  152-456. 

577a.  Marking  satisfaction  of  judgment  on  index.  Entries 
of  payment  or  satisfaction  on  the  judgment  dockets  in  the  office 
of  the  clerk  of  the  superior  court,  by  any  person  other  than  the 
clerk,  shall  be  made  in  the  presence  of  the  clerk  or  his  deputy,  who 
shall  witness  the  same,  and  when  entries  of  full  payment  or 
satisfaction  have  been  made,  the  clerk,  or  his  deputy,  shall  enter 
upon  the  judgment  index  kept  by  him,  opposite  and  on  a  line  with 
the  names  of  the  parties  to  the  judgment,  the  words  "Paid"  or 
"Satisfied." 

1911,  c.  76. 

584. 

A  writ  of  recordari  may  issue  from  superior  court  to  justice's  court  for  the 
purpose  of  obtaining  a  new  trial  of  the  case  on  its  merits  or  reversing  an  erron- 
eous or  false  judgment:  Marler-Dalton-Gilmer  Co.  v.  Wadesboro  Clothing 
Co.,   150-519.  v 

On  certiorari,  the  record  will  be  remanded  to  the  clerk  to  correct  the  trans- 
cript in  accordance  with  the  order  of  the  judge:  Clark  v.  Machine  Works,  150-88. 

Appellant  having  requested  the  judge,  in  ample  time,  to  settle  the  case  on 
appeal,  he  is  entitled  to  a  certiorari,  to  the  end  that  the  judge  now  settle  the 
case:  Chauncey  v.  Chauncey,  153-12. 
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587. 

An  appeal  lies  from  a  continuance  of  an  injunction  to  restrain  holders  from 
negotiating  a  note:  Warlick  v.  Reynolds,  151-606. 

No  appeal  lies  from  the  dissolution  of  an  injunction  when  it  appears  that 
acts  sought  to  be  restrained  have  been  committed:  Wallace  v.  Wilkesboro, 
151-614. 

Appeal  lies  from  refusal  of  trial  judge  to  change  venue  upon  proper  motion 
and  affidavit  that  subject  of  action  is  injury  to  land  which  lies  in  another  county: 
Perry  v.  Railroad,  153-117. 

Appeal  does  not  lie  from  a  decision  of  the  court  refusing  to  disallow  con- 
tinued prosecution  of  suit  in  forma  pauperis:  Modlin  v.  Ins.,  Co.,  151-35. 

Appeal  lies  from  a  refusal  to  vacate  an  attachment  upon  ground  that  affi- 
davit insufficient  and  that  process  has  not  been  served:  Finch  v.  Slater,  152-155. 

Appeal  will  not  he  from  an  interlocutory  order  rendered  in  an  action  for  the 
recovery  of  certain  interests  in  timber  determinative  only  of  the  title,  leaving 
exceptions  as  to  question  of  damages  open  for  future  determination:  Moore  v. 
Lumber  Co.,  150-261. 

The  act  of  a  trial  judge  in  standing  a  juror  aside  is  not  reviewable  on  appeal 
though  he  should  give  an  erroneous  legal  reason  therefor:  State  v.  Peterson, 
149-533. 

An  exception  that  witnesses  were  not  properly  sworn,  when  no  objection 
was  made  at  time,  and  none  entered  to  their  examination,  cannot  be  enter- 
tained on  appeal:  State  v.  Peterson,  149-633. 

589. 

The  disposition  of  an  interlocutory  order  and  all  questions  incident  to  and 
necessarily  involved  in  the  ruling  thereon  are  carried  by  the  appeal  to  the 
appellate  court:  Combes  v.  Adams,  150-70. 

591. 

Suggestions  as  to  how  to  make  up  case  on  appeal:  Jones  v.  Railroad  Co., 
153-419;  McDowell  v.  Kent,   153-555. 

In  computing  time  wherein  a  case  on  appeal  may  be  served  under  an  agree- 
ment, when,  by  excluding  the  first,  the  last  day  falls  on  Sunday,  service  on  the 
next  succeeding  day  is  sufficient:  Lumber  Co.  v.  Rowe,  151-130. 

Where  appellant  fails  to  group,  number  and  assign  in  an  orderly  manner 
the  exceptions  taken  during  the  course  of  the  trial  the  appeal  will  be  dismissed: 
Smith  v.  Mfg.  Co.,  151-260. 

Provisions  of  section  reviewed,  in  Comrs.  v.  Chapman,  151-327. 

As  to  assignment  of  error  and  how  to  be  made  out  in  case  on  appeal,  see 
Thompson  v.  Railroad,  147-412. 

When  case  on  appeal  merely  states  contention  of  facts  which  have  been 
found  by  the  jury,  upon  proper  evidence  and  issues,  and  under  correct  instruc- 
tions, there  is  nothing  upon  which  error  can  be  based:  Meadows  v.  Wharton, 
147-178. 

In  criminal  cases  the  trial  judge  cannot  authorize  the  case  on  appeal  to  be 
served  upon  any  other  than  the  solicitor  or  some  one  acting  as  solicitor  pro 
tern:  State  v.  Stevens,  152-840. 
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On  appeal  from  an  order  granting  or  refusing  an  injunction,  the  pleadings 
and  affidavits  constitute  the  record  proper,  and  no  "case  on  appeal"  is  neces- 
sary, as  the  facts  are  reviewable  by  the  supreme  court,  and  the  mere  fact  of 
appeal  is  itself  an  exception  to  the  only  action  of  the  judge — the  judgment: 
Wallace  v.  Salisbury,  147-58. 

Exceptions  taken  on  the  trial  but  which  are  neither  in  the  assignment  of 
error  nor  grouped  at  the  end  of  the  case  on  appeal  nor  mentioned  in  appellant's 
brief  are  deemed  as  abandoned:  Britt  v.  Railroad,  148-37;  Railroad  v.  Railroad, 
148-59. 

Where  appeal  is  from  a  judgment  or  an  agreed  state  of  facts,  no  exception 
or  assignment  of  error  is  necessary:  Mershon  v.  Morris,  148-48. 

No  summary  of  exceptions  required  where  error  appears  upon  the  face  of 
the  record  such  as  the  final  judgment:  Ullery  v.  Guthrie,  148-417. 

592. 

No  excuse  for  failure  to  docket  case  in  time  that  clerk  was  too  busy  with  a 
term  of  court  to  get  up  transcript,  as  appellant  should  have  moved  the  court  in 
apt  time  for  a  certiorari:  Hewitt  v.  Beck,  152-757. 

Duty  of  appellant  to  see  that  transcript  is  sent  up  in  apt  time,  docketed, 
printed,  and  brief  prepared  and  printed,  and  upon  his  failure  to  do  so  without 
legal  excuse,  case  will  be  dismissed  on  proper  motion  made  by  appellee:  True- 
love  v.  Norris,  152-755. 

Mere  fact  that  appellant  tendered  payment  to  superior  court  clerk  of  his 
fees  for  the  transcript  on  appeal  and  clerk  said  he  would  send  up  transcript 
without  payment,  that  the  bond  was  good,  etc.,  no  sufficient  legal  excuse  for 
failing  to  docket:  Ibid. 

The  clerk  should  be  guided  solely  by  the  order  of  the  judge  and  send  no 
other  papers  than  those  directed  by  him:  Clark  v.  Machine  Works,   150-88. 

597. 

The  affidavit  for  appeal  in  forma  pauperis  is  defective  which  does  not  aver 
"that  appellant  is  advised  by  counsel  learned  in  the  law  that  there  is  error  in 
matter  of  law,  "  etc.:  Honeycutt  v.  Watkins,  151-652. 

607. 

The  return  and  docketing  of  appeal  from  a  justice  of  the  peace  must  be 
before  the  next  term  whether  criminal  or  civil:  Love  v.  Huffines,  151-378. 

By  docketing  an  appeal  in  the  superior  court  that  court  obtains  derivatively 
the  jurisdiction  of  the  magistrate's  court  and  no  more:  Love  v.  Huffines,  15 1-378. 

Appellee's  motion  to  dismiss  for  failure  of  appellant  to  docket  his  case  in 
time  comes  too  late  after  trial  has  begun  and  evidence  has  been  introduced: 
Love  v.  Huffines,  151-378. 

Dismissal  of  an  appeal  from  a  justice,  when  not  docketed  by  the  appellant 
at  the  term  of  the  superior  court  prescribed  by  sec.  608,  has  the  same  effect 
as  an  affirmation  of  a  judgment  thereof  under  sec.  607. 

When,  in  superior  court,  amount  involved  is  doubtful,  it  may  be  made  clear 
by  a  remitter  sufficient  to  confer  jurisdiction,  even  if  remitter  is  'retroactive: 
Teal  v.  Templeton,  149-32. 
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The  judge  may,  in  his  discretion,  allow  written  pleadings  to  be  filed:   Tea 

v.  Templeton,  149-32. 

608. 

It  is  no  excuse  for  appellant  to  show  that  he  paid  to  the  justice  his  fees  and 
those  of  the  clerk  and  that  justice  had  failed  to  docket  it  as  required  by  the 
statute:  McKenzie  v.  Development  Co.,  151-276. 

The  refusal  of  the  judge  to  allow  a  justice's  appeal  to  be  docketed  at  a  term 
subsequent  to  the  proper  term  is  not  reviewable:  McClintock  v.  Ins.  Co.,  149-35. 

614. 

Processioning  proceeding  brought  up  before  superior  court,  consent  judg- 
ment valid  and  not  subject  to  be  modified  or  set  aside  by  another  court  except 
for  fraud  or  mutual  mistake:  Rogers  v.  Sluder,  148-43. 

Where  judge  secured  possession  of  a  partitioning  case  in  term  on  appeal 
he  should  have  proceeded  with  it  and  not  have  remanded  it  to  the  clerk:  Little 
v.  Duncan,  149-84. 

618. 

Execution  to  be  properly  issued  must  be  actually  or  constructively  delivered 
to  the  sheriff;  when  made  out  but  not  sent  out  of  clerk's  office  it  is  not  issued: 
McKeither  v.  Blue,   149-95. 

619. 

A  dormant  judgment  is  not  affected  by  excutions  made  out  but  not  issued 
from  the  clerk's  office:  McKeithen  v.  Blue,  149-95 — and  defendant  can  move 
before  the  clerk  or  superior  court  to  have  executions  recalled  and  judgment 
declared  dormant:  Ibid. 


620. 

Where  execution  on  dormant  judgment  was  issued  without  notice,  an  inno- 
cent purchaser  at  execution  sale  is  protected:  McKeithen  v.  Blue,  149-95. 

Where  execution  was  issued  under  this  section  without  notice  required, 
and  judgment  debtor  excepted  to  appraisement  of  homestead,  he  waived  the 
irregularity  as  to  notice:  McKeithen  v.  Blue,  149-95. 

622. 

Homestead  laid  off  and  acquiesced  in  for  thirty  years  by  both  debtor  and 
creditor,  it  is  not  open  to  debtor,  his  personal  representative  or  heirs  to  dispute 
proceedings  because  judgment  was  not  docketed  in  county  to  which  execution 
directed:  Cox.  v.  Boyden,  153-522. 

The  provision  "no  execution  shall  issue  from  the  superior  court  upon  any 
judgment  until  such  judgment  shall  be  docketed  in  the  county  to  which  the 
execution  shall  be  issued"  does  not  apply  to  executions  issued  prior  to  its  enact- 
ment: Cox  v.  Boyden,  153-522. 

Failure  to  give  defendant  notice  of  an  execution  issued  under  a  dormant  judg- 

36 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

ment  does  not  invalidate  deed  to  lands  sold  under  execution  to  an  innocent 
purchaser  for  value:  McKeithen  v.  Blue,  149-95. 

627. 

Homestead  cannot  be  claimed  against  a  judgment  for  its  purchase  money: 
Billings  v.  Joines,  151-363. 

629,  subsec.  1. 

Land  held  by  husband  and  wife  as  tenants  by  the  entireties  is  not  subject 
to  execution:  Hood  v.  Mercer,  150-699. 

641.  [Amended  by  inserting  between  the  words  "published" 
and  "for"  the  words  "once  a  week."] 

1909,  c.  705. 

641a.  Publication  means  once  a  week.  Whenever  in  a 
statute  or  a  written  instrument  it  is  stipulated  that  an  advertisement 
of  a  sale  shall  be  made  for  any  certain  number  of  weeks,  a  pub- 
lication once  a  week  for  such  a  number  of  weeks  so  indicated  shall 
be  held  and  deemed  to  be  a  sufficient  compliance  with  the  aforesaid 
requirement,  unless  contrary  provision  is  expressly  made  by  the 
terms  of  such  instrument. 

1909,  c.  794. 

652. 

As  to  whether  the  claimant  to  betterments  was  acting  in  good  faith:  Faison 
v.  Kelly,  149-282. 

685. 

A  judgment  debtor  cannot  claim  his  homestead  against  a  judgment  for 
its  purchase  money:  Billings  v.  Joines,  151-363. 

A  homestead  in  lands  is  not  an  estate  therein,  but  a  "mere  exemption 
right":  Sash  Co.  v.  Parker,  153-130. 

A  vendee  of  the  judgment  debtor  cannot  claim  and  have  laid  off  a  home- 
stead in  the  land  conveyed  to  him  as  against  a  levy  by  the  sheriff  thereon  under 
a  judgment  had  against  the  vendor  prior  to  his  deed:  Sash  Co.  v.  Parker,  153-130. 

To  claim  a  homestead  in  land  it  must  be  owned  and  occupied  by  and  allotted 
to  claimant  at  the  time  execution  issued:  Sash  Co.  v.  Parker,  153-130. 

A  fugitive  from  justice  is  not  a  resident  of  this  state  such  as  to  entitle  him 
to  his  homestead  and  personal  property  exemptions  in  this  state:  Cromer  v. 
Self,  149-164. 

686. 

This  section  expresses  the  proper  construction  of  the  Constitution,  Art.  X, 
sec.  2:  Sash  Co.  v.  Parker,  153-130. 
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689. 

Effect  of  failure  of  appraisers  to  sign  report  in  presence  of  sheriff:  Hughes 
v.  Pritchard,  151-23. 

The  report  of  appraisers  in  laying  off  a  homestead  cannot  be  collaterally 
attacked  in  an  independent  action  to  ascertain  the  boundaries  upon  the  ground 
that  the  appraisers  didn't  sign  report  in  presence  of  sheriff:  Hughes  v.  Pritchard, 
153-23. 

699. 

An  action  by  judgment  creditor  to  declare  void  a  homestead  laid  off  under 
execution  does  not  fall  within  this  section:  Sash  Co.  v.  Parker,  153-130. 

707. 

Section  referred  to,  in  Fulp  v.  Brown,  153-531. 

Widow  doesn't  have  to  take  action  to  preserve  her  homestead  right;  for 
before  land  can  be  sold  to  make  assets  to  pay  her  husband's  debts  her  home- 
stead must  first  be  assigned:  Fulp  v.  Brown,  153-531. 

Under  this  section  the  widow  is  not  put  to  her  election  to  take  under  the 
will  or  to  dissent  from  the  will  in  order  to  receive  the  benefits  of  the  homestead: 
Fulp  v.  Brown,  153-531. 

The  widow  by  a  second  marriage  of  one  who  died  seized  and  possessed  of 
land  leaving  no  children  by  her,  is  not  entitled  to  the  benefit  of  a  homestead 
therein,  when  he  has  left  children  by  his  first  marriage,  though  they  are  adult. 
In  speaking  of  children  the  constitution  means  the  children  of  the  deceased 
owner:  Simmons  v.  Respass,  151-5. 

717. 

Upon  issues  joined,  clerk  should  transfer  cause  to  civil  issue  docket:  Little 
v.  Duncan,  149-84 — and  the  judge  can  allow  pleadings  in  upper  court  amended, 
Ibid. 

719. 

Persons  interested  in  property  disposed  of  in  a  special  proceeding  are  not 
bound  by  any  judgment  therein  unless  made  parties  or  have  waived  their 
rights:  Moore  v.  Lumber  Co.,  150-261. 

726. 

What  amounts  in  law  to  an  arrest:  Powell  v.  Fiber  Co.,  150-12. 

727. 

Where  in  proceeding  of  arrest  and  bail  the  affidavit  sets  up  fraud  and  deceit 
on  defendant's  part  in  the  contract  by  which  plaintiff's  property  was  obtained, 
it  does  not  change  the  nature  of  plaintiff's  action  on  contract:  Copeland  v. 
Fowler,  151-353. 

On  recovery  had  on  a  contract,  there  can  be  no  imprisonment  unless  an 
issue  of  fraud  has  been  expressly  submitted  to  jury  and  answered  against 
defendant:  Ibid. 
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758. 

Attachment  lies  for  conspiracy  to  injure  plaintiff  and  depreciate  his  holdings 
of  stock:  Worth  v.  Trust  Co.,  151-191. 

759. 

An  affidavit  which  sets  out  a  conspiracy  to  injure  plaintiff  is  sufficient  to 
uphold  a  warrant  of  attachment:  Worth  v.  Trust  Co.,  151-191. 

Affidavit  stating  that  defendant  is  "about  to  remove  his  property  from  state 
with  intent  to  defraud,"  without  stating  grounds  upon  which  the  belief  is  based, 
is  insufficient:  Finch  v.  Slater,  152-155. 

762. 

When  summons  not  properly  served  a  motion  to  vacate  attachment  should 
be  allowed:  Finch  v.  Slater,  152-155. 

Time  for  service  of  summons  may  be  extended  in  court's  discretion:  Finch  v. 
Slater,   152-155. 

774. 

Trustee  in  bankruptcy  entitled  to  have  attachment  vacated  upon  showing 
that  prior  to  the  issuance  of  it  defendant  was  adjudicated  a  bankrupt:  Ward 
v.  Hargett,  151-365. 

Upon  refusal  of  trial  court,  on  special  appearance,  to  grant  a  motion  to  vacate 
an  attachment  on  property  for  defects  in  affidavit  and  because  of  no  service  of 
process,  an  appeal  will  lie:  Finch  v.  Slater,  152-155. 

When  summons  has  not  been  properly  served  a  motion  to  vacate  should  be 
allowed:  Finch  v.  Slater,  152-155. 

790. 

Claim  and  delivery  will  not  he  for  the  recovery  of  a  deed  in  escrow  brought 
by  one  who  claims  conditions  are  fulfilled:  Bridgers  v.  Ormond,  148-375. 

795.  [Amended  by  inserting  after  the  word  " detention",  in  line 
eight,  and  before  the  word  "if,"  in  line  nine,  the  words,  "and  the 
costs;"  and  also  by  striking  out  the  period  after  the  word  "deten- 
tion" and  before  the  word  "if,"  in  line  thirteen,  and  insert  in 
lieu  thereof  a  comma,  followed  by  the  words,  "together  with  the 
costs  of  the  action."  Also  amended  by  adding  at  the  end  of 
section  the  following:  "The  provision  that  the  undertaking  of 
defendant  shall  include  the  costs  only  applies  where  the  action  is 
instituted  in  the  superior  court."] 

1911,  c.   17.  v 

806. 

No  injunction  lies  to  prevent  county  commissioners  from  issuing  license  to 
sell  whiskey  pending  a  contest  in  the  courts  over  the  validity  of  a  prohibition 
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election  which  was  returned  by  the  officers  as  having  went  in  favor  of  saloons: 
Wallace  v.  Salisbury,  147-58. 

An  injunction  will  issue  to  prevent  the  building  of  a  sidetrack  across  the 
public  street  of  a  town,  beyond  the  right  of  way  of  the  railroad,  for  the  benefit 
of  a  private  corporation,  to  the  injury  to  the  easement  of  citizens,  where  the 
town  has  no  authority  to  grant  permission:  Butler  v.  Tobacco  Co.,  152-416. 

Injunction  will  lie  to  prohibit  one's  easement  being  interfered  with  by  an 
unauthorized  act  of  the  town:  Butler  v.  Tobacco  Co.,  152-416. 

Injunction  lies  to  prevent  diverting  of  the  flow  of  the  river  to  plaintiff's 
damage:  Power  Co.  v.  Navigation  Co.,  152-472. 

Injunction  lies  to  prevent  a  sale  of  land  under  execution  issued  upon  an 
invalid  judgment:  Bowman  v.  Ward,  152-602. 

The  remedy  of  the  owner  of  land  on  a  street  used  by  a  railroad  company 
is  for  damages  for  the  superimposed  burden  and  not  by  injunction:  Griffin  v. 
Railroad,  150-312. 

The  progress  of  work  apparently  for  the  public  good,  such  as  laying  of  railway 
tracks  to  a  union  depot  authorized  by  the  city  and  ordered  by  corporation  com- 
mission, will  not  be  interfered  with  by  injunction:  Griffin  v.  Railroad,  150-312. 

A  restraining  order  is  properly  granted  to  restrain  a  trespass  by  defendant 
upon  land  which  plaintiff  has  contracted  for,  defendant  having  also  contracted 
for  the  land  but  registering  his  contract  after  plaintiff:  Combes  v.  Adams, 
150-65. 

There  is  no  particular  form  required  for  restraining  orders  and  it  is  sufficient 
if  it  informs  the  party  of  the  matters  or  things  he  is  therein  restrained  from 
doing:  Davis  v.  Fiber  Co.,  150-84. 

Injunction  lies  to  prevent  county  commissioners  from  applying  taxes  levied 
for  a  special  purpose  to  another  purpose:  Railroad  v.  Comrs.,  148-220. 

Injunction  does  not  lie  to  prevent  county  commissioners  from  collecting  a 
tax,  if  the  portion  conceded  in  a  suit  by  the  taxpayer  to  be  valid  can  be  separated 
from  the  portion  alleged  to  be  unconstitutional:  Railroad  v.  Comrs.,  148-220. 

Injunction  can  only  operate  in  personam  and  proceeding  is  a  nullity  unless 
personal  service  can  be  had:  Warlick  v.  Reynolds,  151-606. 

Injunction  will  not  lie  to  restrain  a  non-resident  holder  of  a  note  from  nego- 
tiating it  :  Warlick  v.  Reynolds,  151-606. 

An  injunction  should  not  be  continued  to  the  hearing  when  the  acts  appre- 
hended have  become  accomplished  and  completed  and  the  injury  may  now 
be  measured  by  actual  results  and  effects:  Little  v.  Lenoir,  151-415. 

As  to  injunction  to  prevent  city  from  emptying  its  sewer  into  a  certain  stream: 
Little  v.  Lenoir,   151-415. 

Injunction  lies  to  prevent  one  from  violating  his  contract  in  which  he  agreed 
not  to  engage  in  same  business  in  town  again:  Anders  v.  Gardner,  151-604. 

Injunction  lies  to  restrain  sale  of  land  from  sale  under  attachment  until 
title  can  be  determined:  Crockett  v.  Bray,  151-606. 

Injunction  will  not  lie  to  prevent  a  railroad  company  from  operating  its 
trains  upon  a  street  of  a  city  at  the  suit  of  an  abutting  owner  under  the 
circumstances  of  this  case:  Staton  v.  Railroad,  147-428. 

Injunction  to  prevent  location  of  hospital  for  contagious  or  infectious  diseases 
in  a  thickly  settled  portion  of  town  continued  till  the  hearing:  Cherry  v.  Williams, 
147-452. 

40 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

Use  of  hospital  for  treatment  of  diseases  so  as  to  be  a  serious  menace  to 
health  of  adjacent  owners  may  be  restrained,  while  the  actual  construction, 
without  the  use,  will  not  be:  Cherry  v.  Williams,  147-452. 

807. 


Sufficient  evidence  here  of  a  bona  fide  controversy,  and  proper  for  restrain- 
ing order  to  be  continued  till  the  hearing:  Davis  v.  Fiber  Co.,  150*88. 

808. 

It  having  been  found  as  a  fact  by  the  judge  below  "that  there  is  a  good 
faith  contention  on  both  sides,  based  upon  evidence  constituting  a  prima  facie 
title,"  it  was  proper  for  him  to  forbid  either  party  from  cutting  the  timber  until 
final  determination  of  the  suit:  Sherrod  v.  Battle,  147-10. 

Growing  timber  is  a  part  of  the  realty,  and  deed  and  contracts  concerning 
it  are  governed  by  the  laws  applicable  to  that  kind  of  property:  Pitts  v.  Curtis, 
152-615. 

Where  a  paper  writing  is  invalid  as  a  deed  to  convey  standing  timber,  it 
may  be  a  good  contract  to  convey:  Woodbury  v.  King,  152,  676. 

Case  coming  within  the  statute:  Davis  v.  Fiber  Co.,  150-84. 

814. 

A  motion  made  by  plaintiff  in  supreme  court  to  restrain  a  party  from  prose- 
cuting an  action  in  Federal  court  will  not  be  considered,  the  cause  for  purpose 
of  motions  of  this  character  remaining  in  the  lower  court,  and  relief  should  be 
sought  there:  Worth  v.  Trust  Co.,  152-242. 

A  judge  holding  a  special  term  of  court  has  no  jurisdiction  to  make  a  restrain- 
ing order  returnable  before  himself  where  the  summons  is  returnable  to  a 
regular  term  beginning  after  the  termination  of  the  special  term  which  he  has 
been  commissioned  to  hold:  Royal  v.  Thornton,  150-293. 

A  restraining  order  improperly  granted  by  a  judge  holding  a  special  term 
will  be  reversed  by  the  supreme  court  without  prejudice  to  plaintiff's  rights  to 
apply  to  a  judge  having  jurisdiction  upon  the  same  affidavits,  or  new  ones:  Ibid. 

822. 

Mandamus  will  not  lie  to  compel  optometry  board  to  issue  certificate  to 
practice  to  one  without  license  when  they  have  already  considered  application 
and  refused  same:  Vineberg  v.  Day,  152-355. 

Mandamus  is  not  the  remedy  to  compel  performance  of  an  official  act  in- 
volving the  exercise  of  judgment  and  discretion:  Board  of  Ed.  v.  Comrs.,  150-1 16. 

Title  to  office  cannot  be  tried  by  mandamus:  Burke  v.  Comrs.,  148-46. 

Mandamus  does  not  lie  against  county  commissioners  to  compel  them  to 
provide  a  sufficient  courthouse:  State  v.  Leeper,  146-655. 

Mandamus  is  not  the  proper  remedy  to  compel  treasurer  of  a  graded  school 
committee  to  turn  over  books  to  newly  elected  treasurer  when  title  to  the  office 
is  in  issue:  Rhodes  v.  Love,  153-462 — the  proper  procedure  being  to  establish 
title  to  the  office  by  quo  warranto  and  then  apply  for  mandamus:  Ibid. 
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Whenever  the  court  below  refuses  to  obey  the  mandate  of  the  supreme 
court  as  contained  in  its  opinion  disposing  of  the  case  on  appeal,  the  proper 
remedy  is  by  mandamus:  Tussey  v.  Owen,  147-335. 

Mandamus  lies  to  compel  county  treasurer  to  pay  an  order  made  on  him 
by  the  board  of  audit  and  finance  of  a  county  for  the  payment  of  moneys  au- 
thorized and  prescribed  by  a  legislative  enactment:  Audit  Co.  v.  McKenzie, 
147-461. 

Commissioners  cannot  be  compelled  by  mandamus  to  accept  and  approve 
a  bond.    It  can  only  require  them  to  act:  Burke  v.  Comrs.,  148-46. 

Mandamus  does  not  lie  to  compel  county  commissioners  to  provide  a  suffi- 
cient court  house  and  keep  it  in  good  repair:  Ward  v.  Comrs.,  146-534. 

Mandamus  proper  remedy  to  compel  commissioners  to  levy  proper  poll  tax: 
Railroad  v.  Comrs.,  148-220. 

Mandamus  is  the  proper  remedy  to  force  the  county  treasurer  to  pay  over 
specific  moneys  which  a  statute  requires  him  to  do;  and  it  is  not  a  money  demand 
and  can  be  brought  before  judge  at  chambers:  Coleman  v.  Coleman,  148-299. 

If  it  appears  on  the  hearing  of  a  mandamus  at  chambers  that  material  issues 
of  fact  are  to  be  decided,  the  judge  should  transfer  the  case  to  the  civil  issue 
docket:  Coleman  v.  Coleman,  148-299. 

825. 

To  sustain  an  action  for  a  nuisance,  public  or  private,  which  does  not  involve 
the  physical  invasion  of  the  property  of  another,  it  is  always  required  to  be 
shown  that  some  appreciable  damage  has  been  suffered,  or  that  some  serious 
irreparable  injury  is  threatened,  otherwise  a  right  to  nominal  damages  does  not 
arise:  McManus  v.  Railroad,  150-655. 

As  to  issues  in  actions  for  nuisance :  Ibid. 

826. 

Quo  warranto  is  the  proper  procedure  by  which  to  try  title  to  public  office: 
Rhodes  v.  Love,  153-468. 

827.  [Amended  by  adding  thereto  the  following  subsection: 
"3.  When  any  person,  natural  or  corporate,  shall  have  or  claim  to 
have  or  hold  any  rights  or  franchises  by  reason  of  a  grant  or 
otherwise,  in  violation  of  the  provisions  of  article  eight,  chapter 
thirty-seven  of  the  Revisal  of  one  thousand  nine  hundred  and  five."] 

1911,  cc.   195,  201. 

Quo  warranto  is  the  correct  proceeding  to  test  the  validity  of  the  election 
of  a  clerk  of  the  superior  court  declared  elected  by  the  coounty  canvassers: 
State  ex  rel  v.  Midgett,  151-1. 

828. 

When  judge  in  lower  court  renders  judgment  upon  the  pleadings  restoring 
relator  to  his  office,  proceedings  are  in  the  nature  of  a  judgment  upon  a  demurrer 
in  which  allegations  are  taken  as  true:  Burke  v.  Jenkins,  148-25. 
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834. 

This  provision  does  not  apply  where  alleged  intruder  has  occupied  the 
office  more  than  ninety  days  before  plaintiff's  cause  of  action  accrued  or  where 
it  is  impossible,  under  the  circumstances,  to  give  required  notice:  Rhodes  v 
Love,  153-468. 

840. 

A  judgment  for  plaintiff  on  quo  warranto  compels  his  admission  to  office. 
If  he  fails  to  give  his  official  bond  he  can  be  ousted  by*  application  to  the  court 
to  revoke  its  judgment:  Burke  v.  Comrs.,  148-46. 

841. 

Title  to  public  office  must  be  contested  by  a  quo  warranto  proceeding,  and 
after  it  is  settled  mandamus  issues  to  put  successful  party  in  the  office :  Rhodes 
v.  Love,  153-468. 

843. 

Referred  to,  in  Rhodes  v.  Love,  153-468. 

847. 

When  there  is  no  exception  taken  at  the  time  of,  or  appeal  from,  an  order 
of  court  appointing  a  receiver,  the  receivership  continues  in  full  force:  Talbot 
v.  Tyson,  147-273. 

853. 

"Waste  denned:  Norris  v.  Laws,  150-599. 

854. 

Right  of  life  tenant  to  make  clearings:  Norris  v.  Laws,  150-599. 

856. 

A  vendee  of  an  undivided  interest  in  lands  held  in  common  cannot  commit 
such  waste  as  "is  destructive  of  the  estate  and  not  within  the  usual  legitimate 
exercise  of  the  right  of  enjoyment  of  the  estate":  Vick  v.  Tripp,  153-90. 

860. 

Where  two  defendants  in  magistrate's  court  had  judgment  rendered  against 
them  and  one  appealed  and  afterwards,  pending  the  appeal,  tendered  in  cash 
as  satisfaction  of  the  judgment  as  to  himself  a  less  sum  than  the  amount  of  the 
justice's  judgment,  but  more  than  that  ultimately  rendered  in  superior  court 
against  him;  held,  insufficient  to  tax  plaintiff  with  costs:  Wyatt  v.  Wilson, 
152-276. 

874. 

The  judge  below  has  no  power  to  continue  motions  for  judgments  upon,  or 
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to  set  aside,  verdicts  to  be  passed  upon  by  him  at  a  subsequent  term  without 
consent  of  the  parties  litigant:  Clothing  Co.  v.  Bagley,  147-37. 

879. 

The  service  of  a  notice  by  a  town  constable  in  an  action  in  the  superior  court 
is  not  sufficient:  Brown  v.  Myers,  150-441. 

887. 

Case  directly  supporting  section:  Lumber  Co.  v.  Rowe,  151-130.' 

901,  subsec.  9. 

See  Little  v.  Duncan,  149-84. 

924.  [Repealed,  and  the  following  enacted  in  lieu  thereof :  ] 
Whenever  any  moneys,  in  the  amount  of  one  hundred  dollars  or 
less,  shall  be  paid  into  court  for  indigent  or  needy  children  for 
whom  no  one  will  become  guardian,  upon  satisfactory  proof  of  the 
necessities  of  such  children  the  clerk  may,  upon  his  own  motion  or 
order,  pay  out  the  same  in  such  sum  or  sums  at  such  time  or  times 
as  in  his  judgment  shall  be  for  the  best  interests  of  said  children, 
to  the  mother  or  other  person  who  has  charge  of  said  children,  or 
to  some  discreet  and  solvent  neighbor  of  said  minor,  to  be  by  them 
used  and  faithfully  applied  for  the  sole  benefit  and  maintenance  of 
such  indigent  and  needy  children.  The  clerk  shall  take  a  receipt 
from  the  person  to  whom  any  such  sum  is  paid,  and  may  require 
the  said  person  to  render  an  account  of  the  expenditure  of  said 
sum  or  sums  so  paid,  and  shall  record  the  receipt  and  the  accounts, 
if  any  are  rendered  by  order  of  the  clerk,  in  a  book  entitled  'Record 
of  Amounts  Paid  for  Indigent  Children,'  and  such  receipt  shall  be 
a  valid  acquittance  for  the  clerk. 

1911,  c.  29. 

939. 

Any  one  wilfully  and  intentionally  cutting  and  carrying  away  timber  trees 
included  in  an  injunction  order  against  him  is  guilty  of  contempt:  Davis  v. 
Fiber  Co.,  150-84. 

944,  subsec.  3. 

Party  interfering  with  material  witness:  State  v.  Moore,  146-653. 

Subsec.  7. 

A  person  sentenced  to  jail  as  for  contempt  cannot  be  worked  upon  the 
roads:  State  v.  Moore,  146-653. 
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946. 

Section  referred  to,  in  Ruffin  v.  Railroad,  151-334. 

What  n  cessary  to  pass  a  fee  prior  to  this  statute,  see  Boggan  v.  Somers, 
152-390. 

"To  J.  D.  P.,  warranty  to  him  'his  heirs  and  assigns',"  construed  to  convey 
a  fee  simple:  Real  Estate  Co.  v.  Bland,  152-225. 

Whole  of  deed  should  be  construed  so  as  to  effectuate  the  plainly  expressed 
intention  of  the  grantor,  and  so  as  to  prevent  the  technicalities  of  the  common 
law  rule  of  construction  now  obsolete:  Triplett  v.  Williams,  149-394. 

Where  deed  read  "unto  M.  G.,  her  heirs  and  assigns,"  and  in  habendum 
it  read  "to  herself,  the  said  M.  G.  during  her  lifetime,  and  at  her  death  the 
land  is  to  be  divided  between  her  children,"  said  deed  conveys  no  fee  under 
this  section:  Triplett  v.  Williams,  149-394. 

949b.  Deeds  by  clerks  and  deputy  clerks  validated.  All  deeds 
made  by  any  clerk  of  the  superior  court  of  any  county  or  his 
deputy,  prior  to  the  first  day  of  January,  one  thousand  nine  hundred 
and  five,  in  any  proceeding  before  him  in  which  he  has  appointed 
himself  or  his  deputy  to  make  sale  of  real  property  or  other  prop- 
erty are  hereby  validated,  and  such  deed  and  appointment  shall  be 
as  valid  and  binding  as  if  such  clerk  had  appointed  any  other  person 
to  make  such  sale. 

1911,  c.   146. 

949c.  Deeds  by  corporations  validated.  All  deeds  and  con- 
veyances for  land  in  this  state,  made  prior  to  January  first,  one 
thousand  nine  hundred,  by  the  president  of  any  corporation  duly 
chartered  under  the  laws  of  this  state,  and  attested  by  a  witness,  is 
hereby  declared  to  be  a  good  and  valid  deed  by  such  corporation 
for  all  purposes,  and  shall  be  admitted  to  probate  and  registration 
and  shall  pass  title  to  the  property  therein  conveyed  to  the  grantee 
as  fully  as  if  said  deed  were  executed  according  to  provisions  and 
forms  of  law  in  force  in  this  state  at  the  date  of  the  execution  of 
said  deed :  Provided,  this  shall  not  apply  to  suits  now  pending. 

1909,  c.  859. 

952. 

The  provision  that  the  wife's  privy  examination  should  be  taken  is  consti- 
tutional and  valid:  Council  v.  Pridgen,  153-443. 

A  deed  executed  by  a  married  woman,  without  her  husband's  name  appear- 
ing in  it,  nor  his  signature  to  it,  and  proven  by  a  subscribing  witness  and  regis- 
tered without  any  privy  examination,  is  inoperative,  and  the  husband's  written 
assent  endorsed  on  the  deed  does  not  help  it:  Council  v.  Pridgen,  153-443. 
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953. 

The  probate  of  a  deed  made  by  a  feme  covert  in  1857  of  her  lands  is  defective 
when  her  acknowledgment  and  private  examination  were  taken  before  the 
execution  by  her  husband  was  proved:  Bryan  v.  Eason,  147-284. 

960. 

Creditor's  action  to.set  aside  mortgage  given  to  a  man's  wife  to  secure  debt 
owing  to  her:  Sanford  v.  Eubanks,  152-697. 

962. 

Burden  of  proof  is  upon  those  claiming  title  under  deed  of  a  voluntary  donor, 
the  express  consideration  being  one  dollar  and  love  and  affection,  to  show  that 
the  grantor  had,  at  the  time  of  making  the  deed,  retained  property  sufficient 
to  pay  his  debts:  Hobbs  v.  Cashwell,  152-183. 

967.  [Repealed,  and  the  following  enacted  in  its  stead:]  Upon 
the  execution  of  any  voluntary  deed  of  trust  or  deed  of  assignment 
for  the  benefit  of  creditors,  all  debts  of  the  maker  thereof  shall 
become  due  and  payable  at  once,  and  no  such  deed  of  trust  or  deed 
of  assignment  shall  contain  any  preferences  of  one  creditor  over 
another,  except  as  hereinafter  stated. 

1909,  c.  918. 

Not  necessary  to  the  validity  of  a  mortgage  by  a  corporation  to  two  of  its 
creditors  of  its  entire  property  for  a  present  consideration  for  a  schedule  of  its 
preferred  debts  and  inventory  to  be  filed  hereunder,  when  corporation  solvent: 
Powell  Bros.  v.  Lumber  Co.,  153-52. 

A  voluntary  conveyance  declared  invalid  for  not  complying  with  provisions 
of  this  subchapter  is  not  only  void  as  to  bona  fide  unsecured  creditors  but  inter 
parties:  Powell  Bros.  v.  Lumber  Co.,  153-52. 

A  deed  of  trust  conveying  practically  all  of  grantor's  property  to  secure 
existing  debts  will  be  considered  an  assignment,  subject  to  the  statute  law,  and 
it  will  not  be  charged  because  some  small  portion  of  his  property  was  omitted, 
or  because  the  instrument  was  drawn  as  a  mortgage  with  defeasance  clause: 
Odom  v.  Clark,  146-544. 

Assignment  void  unless  formalities  of  this  and  following  sections  are  com- 
piled with,  and  can  be  set  aside  by  creditor  not  provided  for,  Ibid. 

968.  [Amended  by  adding  at  the  end  of  section  the  following : 
"And  it  shall  be  the  duty  of  said  trustee  to  recover,  for  the  benefit 
of  the  estate,  property  which  may  have  been  conveyed  by  the 
grantor  or  assignor  in  fraud  of  his  creditors,  or  which  may  have 
been  conveyed  or  transferred  by  the  grantor  or  assignor  for  the 
purpose  of  giving  a  preference.  A  preference,  under  this  section, 
shall  be  deemed  to  have  been  given  when  property  has  been  trans- 
ferred or  conveyed  within  four  months  next  preceding  the  regis- 
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tration  of  the  deed  of  trust  or  deed  of  assignment  in  consideration 
of  the  payment  of  a  pre-existing  debt,  when  the  grantee  or  trans- 
feree of  such  property  knew  or  has  reasonable  ground  to  believe 
that  the  grantor  or  assignor  was  insolvent  at  the  time  of  making 
such  conveyance  or  transfer."] 

1909,  c.  918,  s.  2. 

969.  [Amended  by  adding  at  the  end  of  section  the  following : 
"Provided,  that  upon  the  written  petition  of  one-fourth  of  the 
number  of  the  creditors  of  the  grantor  or  assignor  whose  claims 
aggregate  more  than  fifty  per  cent  of  the  total  indebtedness  of  the 
said  grantor  or  assignor,  the  clerk  of  the  superior  court  of  the 
county  in  which  said  deed  or  trust  or  deed  of  assignment  is 
registered,  upon  a  notice  of  not  more  than  ten  days  to  said  trustee 
of  said  petition,  shall  remove  said  trustee  and  appoint  some  com- 
petent person  to  execute  the  provisions  of  such  deed  of  trust  or 
deed  of  assignment."] 

1909,  c.  918,  s.  3. 

970.  [Amended  by  striking  out  the  words  "such  insolvent," 
in  the  first  and  second  lines  of  said  section  nine  hundred  and 
seventy,  and  by  adding  in  lieu  thereof  the  word  "any."] 

1909,  c.  918,  s.  4. 

972.  [Amended  by  adding  to  the  end  thereof  the  following: 
"The  trustee,  after  paying  the  necessary  costs  of  the  administration 
of  the  trust,  shall  pay  as  speedily  as  possible  (i)  all  debts  which 
are  a  lien  upon  any  of  the  trust  property  in  his  hands,  to  the  extent 
of  the  net  proceeds  of  the  property  upon  which  such  debt  is  a  lien; 
(2)  wages  due  to  workmen,  clerks,  traveling  or  city  salesmen  or 
servants  which  have  been  earned  within  three  months  before  regis- 
tration of  said  deed  of  trust  or  deed  of  assignment,  and  (3)  all 
other  debts  equally  ratable."] 

1909,  c.  918,  s.  5. 

974. 

Statute  of  frauds  requiring  that  promise  to  pay  debt  of  another  must  be 
in  writing  "does  not  apply  to  original  promises  or  undertakings,  though  the 
benefit  accrues  to  another  than  the  promissor":  Hospital  Asso.  v.  Hobbs, 
153-188. 

A  written  promise  by  a  third  party  that  "he  would  pay  their  bill  (referring 
to  two  principals)  as  soon  as  the  dry  kiln  gets  in  operation"  refers  to  an  account 
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stated  and  antecedent  and  is  not  enforcible  for  lack  of  consideration:  Supply- 
Co.  v.  Finch,  147-106. 

The  obligation  of  one  as  guarantor  of  payment  must  be  evidenced  and 
established  by  written  agreement  or  some  written  note  or  memorandum  signed 
by  him  or  by  some  person  duly  authorized  to  sign  for  him:  Supply  Co.  v.  Finch, 
147-106. 

976. 

Plaintiffs  and  defendants  had  a  written  contract  that  the  former  should 
convey  to  the  latter  certain  lands  for  the  sum  of  $1,500,  with  the  further  agree- 
ment by  parol  that  defendant,  as  a  part  of  the  consideration  for  the  contract, 
was  to  sell  the  land  at  a  profit  beyond  that  sum  and  divide  it;  held  that  the  oral 
agreement  was  not  within  the  statute  of  frauds:  Brown  v.  Hobbs,  147-73. 

In  a  suit  for  purchase  money  of  land  the  defendant  can  plead  the  statute  of 
frauds:  Miller  v.  Monazite  Co.,  152-608. 

A  lease  of  land  for  three  years  or  less  need  not  be  in  writing:  Teal  v.  Tem- 
pleton,   149-32. 

When  the  statute  of  frauds  is  relied  upon  in  defense,  it  must  be  pleaded: 
Teal  v.  Templeton,  149-32. 

980. 

Notice  of  a  prior  unregistered  deed,  however  full  and  formal,  cannot  supply 
notice  by  registration:  Wood  v.  Lewey,  153-401. 

No  notice,  however  full  and  explicit,  can  supply  the  place  of  registration, 
and  the  statute  as  to  registration  does  not  apply  to  wills:  Harris  v.  Lumber 
Co.,  147-631. 

The  registration  of  a  will  is  not  notice:  Harris  v.  Lumber  Co.,  147-633. 

Contracts  to  convey  land  come  within  the  express  provision  of  the  statute: 
Combes  v.  Adams,  150-64. 

A  deed  duly  executed  prior  to  January,  1886,  can  be  admitted  to  probate 
under  this  section:  Cozad  v.  McAden,  148-10. 

982.  [Amended  by  adding  at  the  end  of  said  section  the 
following :  "Provided,  that  for  the  purposes  mentioned  in  this  sec- 
tion the  principal  place  of  business  of  a  domestic  corporation  shall 
be  considered  to  be  its  residence."] 

1909,  c.  874. 

A  deed  of  trust  given  by  a  corporation  and  duly  registered  constitutes  a 
lien  upon  corporation  property  superior  to  that  of  subsequently  docketed  judg- 
ments in  actions  on  contract:  Clement  v.  King,  152-456. 

Where  land  of  corporation  sold  under  execution  on  judgments  secured  in 
actions  on  contracts  and  docketed  subsequent  to  the  registration  of  a  mortgage 
on  same  land,  purchaser  gets  no  title:  Clement  v.  King,  152-456. 

As  between  the  original  parties  the  lien  of  an  unregistered  mortgage  holds 
and  the  personal  representative  of  a  deceased  mortgagor  stands  in  the  shoes 
of  the  latter:  McBrayer  v.  Harrill,  152-712. 

A  recital  in  a  registered  chattel  mortgage  that  there  was  no  encumbrance 
except    a   certain    amount  now   due    "a   piano   company"   is   not   sufficient 
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notice  to  the  mortgagee  in  the  recorded  mortgage,  and  could  not  supply  the 
absence  of  registration:  Piano,  v.  Spruill,  150-168. 

A  mortgage  by  corporation  properly  made  is  not  invalid  because  register  of 
deeds,  in  recording  it,  left  off  the  seal:  Edwards  v.  Supply  Co.,  150-171. 

Holders  of  property  to  secure  pre-existing  debts  are  purchasers  for  value 
within  the  meaning  of  this  section,  and  it  requires  prior  registration  of  other 
deeds  of  trust  or  mortgages  to  affect  their  interests  as  such:  Odom  v.  Clark, 
146-544. 

A  chattel  mortgage  may  be  made  verbally:  Odom  v.  Clark,  146-544. 

Where  plaintiff  allowed  defendant  to  take  a  certain  horse,  defendant  claim- 
ing to  have  a  mortgage  on  him,  and  afterward  plaintiff  learned  that  the  mort- 
gage was  unregistered  and  took  out  claim  and  delivery,  it  was  held  that  he  was 
entitled  to  recover  him:  Taylor  v.  Mills,  148-415. 

983. 

Registering  a  conditional  sale  of  a  cotton  gin  and  attaching  cotton  gin  to  the 
land  does  not  change  it  from  personal  to  real  property:  Lancaster  v.  Ins.  Co., 
153-285. 

988a.  Registration  validated  when  signed  by  deputy  or  clerk. 

All  registration  of  deeds  and  other  instruments  heretofore  made 
by  the  several  registers  of  deeds  of  the  several  counties  of  the 
state  by  their  deputies  and  clerks,  and  signed  in  the  name  of  the 
register  of  deeds  by  a  deputy  or  clerk,  and  when  said  registration  is 
in  all  other  respects  regular,  be  and  the  same  are  hereby  validated 
and  declared  of  the  same  force  and  effect  as  if  signed  in  the  name  of 
the  register  and  not  by  a  deputy  or  clerk. 

1911,  c.   184. 

989. 

A  deed  acknowledged  before  a  commissioner  of  deeds  of  another  state, 
not  authorized  by  our  state  to  take  acknowledgements  is  void,  and  invalidates 
the  registration:  Wood  v.  Lewey,  153-401. 

990. 

Where  deed  was  probated  before  a  vice-consul  and  in  signing  same  the 
word  "nee"  was  used  instead  of  "vice",  held  to  be  a  clerical  error  and  that 
same  was  "duly  acknowledged":  Powers  v.  Baker,  152-718. 

993. 

When  a  copy  of  the  certificate  of  a  commissioner  of  affidavits  of  this  state 
concludes,  "given  under  my  hand  and  seal,"  the  presumption  is  that  the  seal 
was  affixed  to  the  original,  though  not  appearing  in  the  copy:  Johnson  v.  Lumber 
Co.,   147-249. 
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999. 

A  substantial  compliance  with  this  section  and  section  1001  hereof  is  all 
that  is  necessary  for  the  clerk  of  the  court  to  do  in  passing  upon  the  certificates 
to  a  deed  executed  in  another  state:  Kleybolte  v.  Timber  Co. 

Now  necessary  to  a  married  woman's  conveyance  for  probate  court  to 
adjudge  and  certify  that  the  certificate  of  the  probate  officer  was  "in  due  form 
and  according  to  law":  Johnson  v.  Lumber  Co.,  147-249. 

When  a  deed  has  been  acknowledged  before  proper  officer  in  due  form,  and 
is  presented  to  clerk  of  court  for  his  adjudication  and  he  adjudges  it  to  be  cor- 
rect, it  is  a  valid  probate,  notwithstanding  he  did  not  say  that  it  was  "in  due 
form":  Cozad  v.  McAden,   150-206. 

As  to  clerk's  adjudication  where  commissioner  of  deeds  took  acknowledg- 
ment under  section  1250  of  the  Code:  Cozad  v.  McAden,  148-10. 

1000a.  Corporation  deeds  ten  years  old  not  properly  signed 
registered.     It  shall  be  competent  for  the  clerk  of  the  superior 

court  in  any  county  in  this  state,  on  proof  before  him  upon  the 
oath  and  examination  of  the  subscribing  witness  to  any  contract 
or  instrument  required  to  be  registered  under  the  laws  of  this 
state,  to  adjudge  and  order  that  such  contract  or  instrument  be 
registered  as  by  law  provided,  when  such  contract  or  instrument 
is  signed  by  any  corporation  in  its  corporate  name  by  its  president, 
and  when  such  corporation  has  been  out  of  existence  for  more  than 
ten  years  when  the  said  contract  or  instrument  is  offered  for  pro- 
bate and  registration,  and  when  the  grantee  and  those  claiming 
under  any  such  grantee  have  been  in  the  uninterrupted  possession 
of  the  property  described  in  said  contract  or  instrument  since  the 
date  of  its  execution ;  and  said  contract  or  instrument  so*  pro^ 
bated  and  registered  shall  be  as  effective  to  all  intents  and  purposes 
as  if  signed,  sealed,  and  acknowledged,  or  proven,  as  provided 
under  the  existing  laws  of  this  state. 

1911,  c.  44. 

1010a.  No  order  of  registration.  In  all  cases  prior  to  Janu- 
ary first,  one  thousand  eight  hundred  and  eighty-five,  where  any 
probate  judge  or  any  judge  or  clerk  of  the  superior  courts  of  this 
state  has  taken  proof  or  acknowledgment  of  any  deed,  deed  in 
trust,  mortgage,  or  other  instrument  required  to  be  registered,  and 
has  omitted  from  his  certificate  of  probate  or  acknowledgment 
the  order  for  the  registration  of  such  instrument,  and  such  instru- 
ment has  nevertheless  been  admitted  to  registration,  such  registra- 
tion shall  be  as  good  and  valid  as  if  the  order  of  registration  had 

50 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

actually  been  added  to  or  included  in  such  certificate  or  proof  or 
acknowledgment. 

1911,  cc.    166,  91. 

1012a.  Probate  where  persons  taking  fail  to  attach  official 
seal,  validated.  In  all  cases  where  the  acknowledgment,  private 
examination,  or  other  proof  of  the  execution  of  any  deed,  mort- 
gage, or  other  instrument  authorized  or  required  to  be  registered 
has  been  taken  or  had  by  or  before  any  commissioner  of  affidavits 
and  deeds  of  this  state,  or  clerk  or  deputy  clerk  of  a  court  of  record, 
or  notary  public  of  this  or  any  other  state,  territory,  or  district,  and 
such  deed,  mortgage,  or  other  instrument  has  heretofore  been  re- 
corded in  any  county  in  this  state,  but  such  commissioner,  clerk, 
deputy  clerk,  or  notary  public  has  omitted  to  attach  his  or  her 
official  or  notarial  seal  thereto,  or  it  does  not  appear  of  record  that 
such  seal  was  attached  to  the  original  deed,  mortgage,  or  other 
instrument,  or  such  commissioner,  clerk,  deputy  clerk,  or  notary 
public  has  certified  the  same  as  under  his  or  her  "official  seal," 
"notarial  seal,"  or  words  of  similar  import,  and  no  such  seal  appears 
of  record,  then  all  such  acknowledgment,  private  examinations,  or 
other  proofs  of  such  deeds,  mortgages,  or  other  instruments,  and 
the  registration  thereof,  are  hereby  made  in  all  respects  valid  and 
binding. 

1911,  c.  4. 

1022. 

This  section  fails  to  include  commissioners  of  deeds:  Cozad  v.  McAden, 
148-13. 

1022a.  Probates  before  masters  in  chancery  of  other  states 
validated;  competent  in  evidence.  All  probates,  acknowledg- 
ments, and  private  examinations  of  deeds  and  conveyances  of  land 
heretofore  had  or  taken  before  masters  in  equity  or  masters  in 
chancery  in  any  other  state  are  hereby  made  and  declared  to  be 
valid,  and  all  registrations  of  such  deeds  or  conveyances  upon  such 
probates,  acknowledgments  and  private  examinations,  or  any  of 
them,  are  hereby  declared  to  be  and  shall  be  held  and  taken  to  be 
sufficient.  All  such  deeds  and  conveyances  so  proved  or  acknowl- 
edged and  all  registrations  thereof  upon  such  probates,  acknowl- 
edgments, or  private  examinations,  and  all  certified  copies  of  such 
registrations,  shall  be  received  in  evidence  or  otherwise  used  in  the 
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same  manner  and  with  the  same  force  and  effect  as  other  deeds  and 
conveyances  with  probates,  acknowledgments,  or  private  examina- 
tions made  and  had  in  accordance  with  provisions  of  statutes  of 
this  state  in  force  at  the  time  or  times  and  as  registrations  thereof 
and  certified  copies  of  such  registrations.  Nothing  in  this  section 
contained  shall  have  effect  to  deprive  any  one  of  any  legal  rights 
acquired,  before  its  passage,  from  the  grantors  in  such  deeds  or 
conveyances  subsequently  to  their  execution,  where  the  deeds  or 
conveyances  by  which  such  rights  were  so  acquired  have  been  duly 
acknowledged  or  probated  under  the  statutes  of  this  state  then  in 
force  and  duly  registered  under  such  statutes. 
1911,  c.  10. 

1024. 

This  section  would  not  be  valid  against  a  deed  from  same  grantor  duly 
registered,  or  a  lien  acquired  against  the  grantor  before  the  validating  act: 
Powers  v.  Baker. 

1029a.  By  G.  L.  Liverman,  clerk  of  Tyrrell  county.  Whereas 
G.  L.  Liverman,  former  clerk  of  the  superior  court  of  Tyrrell 
county,  did,  while  he  was  clerk  of  the  superior  court  of  Tyrrell 
county,  take  the  acknowledgment,  private  examination  and  probate 
of  certain  mortgages  and  other  instruments  executed  to  him  to 
secure  the  payment  of  funds  by  him  invested  as  clerk  of  said 
superior  court  and  as  receiver  for  certain  minors:  now,  therefore, 
all  such  acknowledgments,  examinations  and  probates  be  and  the 
same  are  hereby  validated,  confirmed  and  made  legal,  binding  and 
regular. 

1909,  c.   159. 

1039.  [Amended  by  striking  out  the  words  "not  exceeding 
at  the  time  of  executing  the  instrument  herein  provided  for  the 
sum  of  three  hundred  dollars,"  in  lines  two  and  three.] 

1910,  c.  69. 

1042.   [Amended  by  striking  out  in  lines  one  and  two  the 

words  "real  and  personal/'  and  inserting  between  the  words  "all" 
and  "property,"  in  line  one,  the  word  "personal."] 

1909,  c.  49. 

1044a.  Mortgage  on  tract  lying  in  several  counties,  where 
sale  made.     Whenever  any  mortgage  or  deed  in  trust  convey- 

52 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

ing  lands  lying  partly  in  two  or  more  counties  shall  confer  upon 
the  mortgagee  or  mortgagees,  trustee  or  trustees,  therein  named, 
any  power  for  the  sale  of  such  lands,  without  naming  the  place  of 
sale,  or  conferring  upon  such  mortgagee  or  mortgagees,  trustee  or 
trustees,  the  right  to  select  the  same,  in  the  exercise  of  such  power, 
any  sale  thereunder  may  be  made  at  the  courthouse  door  of  any 
one  of  the  counties  in  which  such  lands  are  situate,  and  at  no  other 
place  except  as  hereinafter  provided ;  but  that  whenever  such  lands 
shall  consist  of  two  or  more  detached  parcels,  lying  wholly  within 
the  limits  of  different  counties,  the  sale  of  each  and  every  one  of 
such  parcels  shall  be  made  at  the  courthouse  door  of  the  county  in 
which  the  same  is  situated. 

1911,  c.    165. 

1046.  [Amended  by  adding  at  the  end  of  section  the  following : 
"That  when  satisfaction  of  the  provisions  of  any  deed  of  trust  or 
mortgage  is  acknowledged  and  entry  of  such  acknowledgment  of 
satisfaction  is  made  upon  the  margin  of  the  record  of  said  deed  of 
trust  or  mortgage,  as  required  by  the  provisions  of  said  section 
one  thousand  and  forty-six,  or  when  the  register  of  deeds  or  his 
deputy  shall  cancel  the  mortgage  or  other  instrument  by  entry  of 
satisfaction,  as  provided  by  said  section  one  thousand  and  forty-six, 
then  it  shall  be  the  duty  of  the  register  of  deeds  or  his  deputy  to 
enter  upon  the  alphabetical  indexes  kept  by  him,  as  required  by  law, 
and  opposite  the  names  of  the  grantor  and  grantee  and  on  a  line 
with  the  names  of  said  grantor  and  grantee,  the  words  'Satisfied 
Mortgage,'  if  the  instrument  of  which  satisfaction  has  been 
acknowledged  or  entered  is  a  mortgage,  and  the  words  'Satisfied 
Deed  of  Trust,'  if  the  instrument  of  which  satisfaction  has  been 
acknowledged  or  entered  is  a  deed  of  trust."] 

1909,  c.  658. 

The  entry  of  satisfaction  of  a  mortgage  on  the  books  of  the  register  of  deeds 
by  proper  person  is  conclusive  of  fact  of  its  discharge  and  satisfaction  as  to 
third  parties:  Smith  v.  Fuller,  152-7. 

1046a.  Personal  representatives   may   discharge   mortgage. 

The  personal  representative  of  any  mortgagee  or  trustee  in  any 
mortgage  or  deed  of  trust  which  has  heretofore  or  which  may 
hereafter  be  registered  in  the  manner  required  by  the  laws  of  this 
state  may  discharge  and  release  the  same  and  all  property  thereby 
conveyed  by  deed  of  quitclaim,  release  or  conveyance  executed, 
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acknowledged  and  recorded  as  is  now  prescribed  by  law  for  the 
execution,  acknowledgment  and  registration  of  deeds  and  mort- 
gages in  this  state. 

1909,  c.  283. 

1046b.  Certain  entries   "satisfied"  validated.     Any  and  all 

mortgages  or  deeds  in  trust  heretofore  marked  "Satisfied"  on  the 
records  wherein  same  are  recorded  by  any  president,  secretary, 
treasurer  or  cashier  of  any  such  corporation  by  such  officer  writing 
his  own  name  and  affixing  thereto  the  title  of  his  office  in  such  cor- 
poration, such  satisfaction  of  such  mortgage  or  deed  in  trust  is 
hereby  validated,  and  the  same  shall  be  as  effective  to  all  intents 
and  purposes  as  if  a  deed  of  release  duly  executed  by  such  corpora- 
tion had  been  made,  acknowledged  and  recorded :  Provided,  how- 
ever, the  provisions  of  this  section  shall  not  apply  to  any  suits 
now  pending  in  the  courts  of  the  state  nor  to  future  cancellations 
and  releases  of  deeds  in  trust  and  mortgages  which  may  be  can- 
celled as  now  provided  by  law  and  by  the  next  succeeding  section. 

1909,  c.  283,  s.  2. 

1046c.  How  corporations  should  mark  record  of  mortgages 
satisfied.  All  mortgages  and  deeds  in  trust  executed  to  a  cor- 
poration may  be  satisfied  and  so  marked  of  record,  as  by  law 
provided  for  the  satisfaction  of  mortgages  and  deeds  in  trust,  by 
the  president,  cashier,  secretary  or  treasurer  of  such  corporation 
signing  the  name  of  such  corporation  by  him  as  such  officer. 

1909,  c.  283,  s.  3. 

1051.  [Amended  by  inserting  between  the  word  "persons" 
and  the  word  "to"  in  line  five  the  words  "or  at  the  request  of  the 
solicitor."] 

1909,  c.  707. 

1054. 

The  corporation  commission  is  not  a  judicial  court  but  a  mere  administra- 
tion agency  of  the  state  possessing  certain  quasi  judicial  and  legislative  powers : 
Corp.  Com.  v.  Railroad,  151-447. 

1074. 

This  section  granting  an  appeal  must  necessarily  mean  from  a  decision 
which  affects  or  purports  to  affect  some  right  or  interest  of  a  party  to  the  con- 
troversy and  in  some  way  determinative  of  some  material  question  involved: 
Hardware  Co.  v.  Railroad,  147. 
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When,  upon  complaint,  the  corporation  commission  made  investigation  and 
made  an  award  that  a  rule  of  the  commission  had  been  violated  and  a  penalty 
must  be  paid,  no  appeal  lies:  Hardware  Co.  v.  Railroad,  147-483. 

When  appellant  has  complied  with  this  section  it  is  sufficient  without  giving 
notice  to  the  complaining  party  in  the  proceedings  before  the  commission: 
Corporation  Com.  v.  Railroad,   151-447. 

1092. 

As  bearing  upon  section,  see  Hardware  Co.  v.  Railroad,  147-483. 

1097.  [Amended  by  adding  a  new  subsection  to  be  known  as 
subsection  12,  as  follows:  "To  require,  when  public  safety  de- 
mands, when  and  in  case  two  or  more  railroads  now  cross  or  may 
hereafter  cross  each  other,  at  a  common  grade,  or  any  railroad 
crosses  any  stream  or  harbor  by  means  of  a  bridge,  to  install  and 
maintain  such  a  system  of  interlocking  or  automatic  signals  as 
will  render  it  safe  for  engines  and  trains  to  pass  over  such  crossings 
or  bridge  without  stopping,  and  to  apportion  the  cost  of  installation 
and  maintenance  between  said  railroads  as  may  be  just  and  proper: 
Provided,  this  act  shall  not  apply  to  and  shall  not  in  any  manner 
affect  any  crossing  at  which  one  railroad  now  crosses  another 
railroad  under  the  terms  of  an  agreement  entered  into  by  the  said 
railroads  relative  to  the  construction  and  maintenance  of  interlock- 
ing switches  or  other  devices  for  the  safety  and  protection  of  said 
crossing."  Also  amended  by  inserting  in  line  two  of  subsection  ten, 
between  the  words  "highway"  and  "crossing"  the  words  "or  rail- 
road."] 

1911,  c.  197. 

Subsec.  3. 

The  statute  authorizing  corporation  commission  to  order  union  depots  to  be 
maintained  carries  with  it  power  to  do  what  is  reasonably  necessary  to  execute 
such  order,  including  use  of  streets  of  a  town,  etc.:  Griffin  v.  Railroad,  150- 
312. 

Subsec.  5. 

The  corporation  commission  cannot  compel  non-resident  railroad  corpora- 
tion to  build  a  sidetrack  over  the  lands  of  others  where  the  legislature  has 
granted  no  right  of  eminent  domain:  State  v.  Rwy.  Co.,  153-559. 

As  to  power  of  corporation  commission  to  order  the  building  of  a  sidetrack 
by  a  non-resident  railroad  corporation  having  no  right  of  eminent  domain,  see 
State  v.  Rwy.  Co.,  153-559. 

Requiring  a  non-resident  railroad,  operating  in  this  state,  and  doing  an 
interstate  business,  to  construct  an  industrial  siding  here,  with  proper  legis- 
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lative  authority  to  make  the  order,  is  constitutional:  State  v.  Rwy.  Co.,    153- 

559. 

1105.  [Amended  by  striking  out  the  word  "railroads,"  in 
line  twenty-three,  and  substituting  therefor  the  words  "common 
carriers;"  by  striking  out  the  words  "railroad  company,"  in  line 
twenty-five,  and  substituting  therefor  the  words  "common  carriers ;" 
and  by  striking  out  the  words  "railroad  companies,"  in  line  twenty- 
six,  and  substituting  therefor  the  words  "common  carriers;"  by 
adding  the  word  "franks"  after  the  word  "passes"  and  before  the 
word  "or,"  in  line  twenty-five  of  said  section,  and  by  adding  the 
words  "and  members  of  their  families"  after  the  word  "employees," 
in  line  twenty-six  thereof.  Also  amended  by  inserting  between 
the  word  "families"  and  the  word  "or,"  in  line  twenty-four  of 
said  section,  the  following:  "Or  furloughed,  pensioned,  and  super- 
annuated employees,  persons  who  have  become  disabled  or  infirm 
in  the  services  of  any  such  common  carrier,  and  the  remains  of  a 
person  killed  in  the  employment  of  a  common  carrier  and  ex- 
employees  traveling  for  the  purpose  of  entering  the  service  of  any 
such  common  carrier  and  the  families  of  those  persons  named ;  also, 
the  families  of  persons  killed,  and  the  widows  during  widowhood, 
and  minor  children  during  minority  of  persons  who  died  while  in 
the  service  of  any  such  common  carrier."] 

1911,  cc.  49,  149. 

1117.  [Amended  by  changing  the  word  "annual"  in  line  two 
to  "biennial."] 

1911,  c.  211. 

1119-1127.  [The  duties  of  State  Tax  Commissioners  are 
changed  every  two  years  and  it  is  not  thought  best  to  encumber 
the  work  with  the  law.    It  can  be  found  in  191 1,  c.  50.] 

1128.  [Amend  subsection  five  by  adding  the  following  words: 
"And  whenever  there  shall  devolve  upon  any  officer  or  agent  of  a 
corporation  duties  and  responsibilities  of  such  a  nature  as  that  a 
financial  loss  would  result  to  the  corporation  from  the  death  and 
consequent  loss  of  the  services  of  such  officer  or  agent,  then  in 
such  cases  the  corporation  shall  be  deemed  to  have  an  insurable  in- 
terest in  the  life  of  such  officer  or  agent  and  shall  have  the  power 
to  insure  the  life  of  such  officer  or  agent  for  its  benefit."] 

1909,  c.  507. 
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1130. 

The  common  seal  of  a  corporation  affixed  to  its  conveyance  is  prima  facie 
evidence  that  it  was  affixed  and  conveyance  executed  by  proper  authorities: 
Edwards  v.  Supply  Co.,  150-173. 

1130a.  Contracts  of  purchase  of  personalty,  where  title 
retained,  how  executed.  All  contracts,  in  writing,  for  the 
purchase  of  personal  property  by  corporations,  providing  for  a  lien 
on  such  property  or  the  retention  of  the  title  thereto  by  the  vendor 
as  a  security  for  the  purchase  price,  or  any  part  thereof,  shall  be 
sufficiently  executed  if  they  shall  be  signed  in  the  name  of  the 
corporation  by  the  president,  secretary  or  treasurer  of  such  corpo- 
ration in  his  official  capacity,  and  may  be  acknowledged  or  proven 
and  ordered  to  registration  as  is  provided  by  law  for  the  execution, 
probate  and  registration  of  deeds  by  natural  persons. 

1909,  c.  335. 

1131. 

A  foreman  of  a  corporation  is  a  laborer  and  entitled  to  the  preference  for 
"labor  performed"  which  is  given  his  co-laborers  whom  he  supervises  and 
with  whom  he  works:  Cox  v.  Lighting  and  Fuel  Co.,  152-155. 

A  mortgage  on  property  of  a  corporation  or  its  earnings  are  not  now  post- 
poned to  a  judgment  for  "material  furnished:"  Cox  v.  Lighting  and  Fuel  Co., 
152-164. 

A  creditor  who  has  furnished  a  gas-holder  to  a  lighting  corporation  for  its 
plant  is  not  entitled  to  any  priority  of  lien  over  a  prior  registered  mortgage  to 
secure  a  bond  issue,  by  reason  of  work  necessarily  done  in  shaping  the  material 
into  the  article  and  fitting  it  for  its  erection  under  the  terms  of  its  purchase: 
Cox  v.  Lighting  and  Fuel  Co.,  150-164. 

The  words  "labor  performed"  interpreted:  Cox  v.  Lighting  and  Fuel  Co., 
152-155. 

Prior  registered  mortgage  of  corporation  ineffectual  to  pass  title  as  against 
judgment  for  damages  for  torts:  Clement  v.  King,  152-456. 

Where  corporate  property  is  mortgaged  and  a  sale  under  the  mortgage  is 
made,  all  ante-dating  the  four  months  provided  by  the  bankrupt  act,  and  after- 
wards a  judgment  for  damages  for  tort  was  rendered,  the  judgment  takes 
precedence  over  the  purchasers  of  the  mortgaged  land  and  the  creditors, 
through  judgment  obtained  within  the  four  months  period:  Clement  v.  King, 
152-456. 

1137.   [Amended  by   striking   out,   in  lines  five   and  six  of 

subsection  four,  the  following  words:    "with  the  terms  on  which 
the  respective  classes  of  stock  are  created."] 

1911,  c.  213. 
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1138a.  Bond  selling  companies  formed.     Corporations  may 

be  formed  under  section  one  thousand  one  hundred  and  thirty- 
seven  of  the  Revisal,  and  laws  amendatory  thereto,  to  conduct  the 
business  of  selling  securities  and  bonds  of  any  kind,  including  its 
own  bonds,  on  the  partial  payment,  installment  or  any  other  plan  of 
payment,  and  to  loan  money  upon  mortgage  and  collect  interest  on 
the  same. 

1909,  c.  502. 

1149. 

The  management  of  the  entire  business  of  a  corporation  may  be  entrusted 
to  its  president,  either  by  express  resolution  of  the  directors  or  by  acquiescence 
in  a  course  of  dealing:  Watson  v.  Mfg.  Co.,  147-469. 

1158a.  Upon  request  of  stockholders  books  to  be  audited. 

Upon  request  of  twenty-five  per  cent  of  the  stockholders  of  any 
private  corporation  organized  under  the  laws  of  North  Carolina, 
doing  business  in  said  state,  it  shall  be  the  duty  of  the  officers  of 
said  corporation  to  have  all  the  books  of  said  corporation  audited 
by  some  competent  accountant,  to  the  end  that  the  financial  status 
of  said  corporation  may  be  ascertained. 

1911.  c.  174. 


1162. 

Stockholder  can  defend  against  action  for  purchase  money  of  stock  by 
showing  that  his  subscription  was  fraudulently  induced  by  the  president: 
Chamberlain  v.  Trogden,   148-139. 

A  stockholder  who  is  induced  to  take  stock  by  fraudulent  representations 
of  officers,  should  act  with  due  diligence  in  repudiating  his  obligation:  Chamber- 
lain v.  Trogden,  148-141. 

1181. 

Referred  to  in  Bridgers  v.  Staton,  150-216. 

1182. 

When  a  motion  to  adjourn  a  stockholder's  meeting  has  been  carried,  and 
a  sufficient  number  have  withdrawn  to  reduce  the  number  of  those  present 
below  a  majority  of  all  the  stock  issued  and  outstanding,  an  election  of  officers 
cannot  be  lawfully  held  thereafter  at  that  meeting,  though  the  adjournment 
was  carried  by  illegal  vote:  Bridgers  v.  Staton,  150-216. 

1183.   [Amended  by  changing  the  colon  in  line  thirty  to  a 
period  and  by  striking  out  the  remainder  of  said  section,  and  insert- 
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ing  the  following:  "Any  stockholder  owning  or  controlling  more 
than  twenty-five  per  cent  of  all  the  stock  of  any  such  corporation 
shall  have  the  same  right  to  vote  cumulatively  as  any  other  stock- 
holder; and  no  amendment  of  the  certificate  of  incorporation, 
charter  or  by-laws  of  any  corporation  which  may  be  hereafter 
adopted  or  allowed  shall  have  the  effect  of  abrogating  or  abridging 
any  right  herein  conferred:  Provided  further,  that  such  right  to 
vote  cumulatively  shall  not  be  exercised  unless  some  stockholder 
shall  announce  in  open  meeting,  before  the  balloting  or  voting  for 
directors,  trustees  or  managers  begins,  his  purpose  to  exercise  such 
right,  in  which  case  each  and  every  other  stockholder  may  likewise 
vote  cumulatively."] 

1909,  c.  827. 

Cumulative  voting  hereunder  discussed  in  Bridgers  v.  Staton,  150-216. 

1184. 

A  purchaser  of  shares  of  corporation  stock  held  by  an  illegal  voting  trust 
may  enjoin  the  voting  thereof  by  the  trust  or  its  carrying  out  a  contemplated 
plan  of  reorganization,  and  may  vote  the  same  in  all  stockholder's  meetings : 
Sheppard  v.  Power  Co.,   150-776. 

An  agreement  pooling  stock  in  a  corporation  which  creates  a  voting  trust, 
with  absolute  powers  to  decide  upon  matters  arising  for  a  period  exceeding 
three  years,  cannot  be  considered  as  a  proxy  authorized  by  section  1184: 
Sheppard  v.  Power  Co.,  150-776. 

An  agreement  to  pool  shares  of  stock  for  voting  purposes,  if  considered  as 
a  proxy,  cannot  be  made  irrevocable:  Sheppard  v.  Power  Co.,  150-776. 

An  agreement  to  "pool  stock"  to  control  or  apportion  the  directors  is  void: 
Bridgers  v.  Staton,  150-216. 

A  written  agreement  assigning  stock  in  a  corporation  with  authority  to 
vote,  reserving  to  the  assignors  who  retain  possession,  the  right  to  all  divi- 
dends, amounts  only  to  a  proxy,  and  after  expiration  of  three  years  cannot 
be  voted:  Ibid. 

A  "voting  trust"  as  here  described  is  directly  in  violation  of  this  section: 
Bridgers  v.  Bank,  152-293. 

1185. 

Where  in  a  will  bequeathing  a  life  interest  in  certain  shares  of  stock  in 
a  corporation,  trustees  are  given  control  of  such  shares,  they  can  vote  them 
under  this  section:  Haywood  v.  Wright,  152-421. 

1188. 

See  Bridgers  v.  Staton,  150-216. 

1190. 

See  Bridgers  v.  Staton,  150-216. 
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1194a.  Bond  selling  corporations  may  domesticate.  Any  cor- 
poration chartered  by  any  other  state  or  by  any  foreign  state,  king- 
dom or  government,  having  in  its  charter,  among  others,  the  power 
to  conduct  the  business  described  in  section  one  thousand  one  hundred 
and  thirty-eight  (a),  may  become  domesticated  in  this  state  in  the 
same  manner  and  upon  the  same  terms  and  conditions  as  are 
provided  in  section  one  thousand  one  hundred  and  ninety-four; 
but  such  company  must  also  file  with  the  secretary  of  state  a 
statement,  verified  by  its  president  and  secretary,  showing  that  its 
paid-up  cash  capital  is  at  least  one  hundred  thousand  dollars  and 
that  it  has  complied  with  all  the  requirements  of  the  laws  of  the 
state  of  its  creation.  The  business  of  such  corporation  in  this 
state  shall  be  restricted  to  the  business  described  in  section  one 
thousand  one  hundred  and  thirty-eight  (a).  Such  corporation  shall 
make  annual  reports  to  the  secretary  of  state,  as  required  by  section 
one  thousand  one  hundred  and  fifty-two  of  the  Revisal. 

1909,  c.  502. 

1195. 

Upon  dissolution  of  restraining  order  to  prevent  a  corporate  dissolution, 
where  it  appears  that  there  are  substantial  issues  involving  the  adjustment  of 
corporate  affairs  arising  upon  the  pleadings  which  will  require  decision  by  the 
court,  the  proceedings  outlined  in  section  1203  of  this  Revisal  should  be  car- 
ried out:  White  v.  Kincaid,  149-415. 

This  section  is  part  of  every  corporate  charter  and  enters  into  its  regulations 
and  when  the  provisions  are  strictly  complied  with,  it  is  only  in  exceptional 
instances  that  their  action  should  be  interfered  with  by  the  courts:  Ibid. 

The  directors  of  a  corporation  under  this  section  are  trustees  in  the  sense 
that  they  must  act  faithfully  in  their  judgment  for  the  benefit  of  the  corpora- 
tion and  not  for  oppression  or  for  personal  ends:  Ibid. 

Injunction  ought  not  to  interfere  generally  with  the  dissolution  of  a  cor- 
poration where  discretionary  powers  under  the  statute  have  been  exercised: 
Ibid. 

1195a.  Stockholders  individually  liable  for  taxes,  costs  and 
fees  of  dissolution;  resident  stockholders  can  dissolve.     The 

stockholders  of  any  corporation  chartered  under  the  laws  of  this  state, 
whether  created  by  special  act  or  under  the  provisions  of  the  gen- 
eral law,  shall  be  personally  and  individually  liable  and  responsible 
for  all  taxes,  costs  and  fees  for  the  dissolution  of  such  corporation, 
and  the  attorney- general  shall  be  authorized  to  enforce  the  pro- 
visions of  this  section  by  suit  before  a  justice  of  the  peace  or  in 
the  superior  court  in  the  county  where  such  corporation  had  its 
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principal  place  of  business,  whenever  it  shall  appear  upon  report 
from  the  secretary  of  state  that  such  corporation  has  ceased  to 
transact  business  and  fails  or  refuses  to  pay  the  taxes  due. the  state 
or  to  file  annual  statements  or  to  dissolve  itself  as  is  provided  by 
law.  If  any  non-resident  stockholder  of  such  corporation  shall 
refuse  to  sign  such  certificate  of  dissolution  the  resident  stock- 
holders shall  make  affidavit  to  that  effect,  and  the  written  assent 
of  such  resident  stockholders,  accompanied  by  such  affidavit,  shall 
be  sufficient  to  dissolve  the  corporation :  Provided,  that  if  no  stock- 
holder of  such  corporation  be  found  within  the  state  the  secretary 
of  state  shall  have  authority  to  declare  the  charter  of  such  corpora- 
tion forfeited,  and  shall  publish  annually  in  his  corporation  report 
a  list  of  the  corporations  whose  charters  have  been  so  forfeited. 

1909,  c.  730. 

1196. 

While  more  orderly  to  appoint  receiver  hereunder,  nevertheless  can  be 
done  in  equity  where  all  parties  are  before  court  or  thereunder  will  be  brought 
in  and  same  relief  awarded:  Greenleaf  v.  Land  Co.,  146-505. 

Court's  general  powers  over  insolvent  corporations:  Greenleaf  v.  Land  Co., 
146-505. 

1199.  [Amended  by  striking  out  the  word  "three"  in  line 
seven  and  inserting  the  word  "two."] 

1911,  c.  173. 

1203. 

Proper  course  for  courts  to  appoint  receiver  and  make  certain  orders, 
when:  Greenleaf  v.  Land  Co.,  146-505. 

1207.  [Amended  by  changing  the  period  at  the  end  thereof 
to  a  comma,  and  adding  after  said  comma  the  following:  "And 
a  certified  copy_of  said  judgment  shall  be  filed  in  the  office  of  the 
secretary  of  state  and  also  in  the  office  of  the  clerk  of  the  superior 
court  of  the  county  in  which  the  principal  office  of  the  corporation 
is  located,  and  the  same  shall  be  recorded  in  the  'Corporation 
Book'  and  in  the  'Record  of  Incorporation'  in  these  offices  respec- 
tively, and  thereupon  said  corporation  shall  be  dissolved  without 
being  required  to  comply  with  section  one  thousand  one  hundred 
and  ninety-five  of  the  Revisal  of  one  thousand  nine  hundred  and 
five."] 

1909,  c.  15. 
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The  effect  of  taxing  court  costs  and  compensation  of  receiver  of  an  insolv- 
ent corporation  against  the  fund  is  to  tax  the  whole  sum  against  the  holder 
of  the  lowest  lien,  and  to  pay  prior  liens  in  full  if  the  fund  is  sufficient:  Lumber 
Co.  v.  Lumber  Co.,  152-270. 

1226. 

Error  to  tax  costs  against  first  mortgage  creditors  who  have  established 
the  priority  of  their  lien  over  the  rights  of  general  creditors  in  proceeding  to 
wind  up  corporation  and  distribute  assets:  Lumber  Co.  v.  Lumber  Co.,  150- 
281. 


XVa.  For  Public  Parks  and  Drives. 

1241a.  Corporations  to  promote  public  parks.     Any  number 

of  persons,  not  less  than  three,  may  be  incorporated  under  the 
provisions  of  chapter  twenty-one  of  the  Revisal  of  one  thousand 
nine  hundred  and  five  of  North  Carolina  and  amendments  thereto, 
for  the  purpose  of  creating  and  maintaining  public  parks  and  drives 
as  provided  in  this  subchapter:  Provided,  that  it  shall  not  be  nec- 
essary to  set  forth  in  the  certificate  of  incorporation  of  any  cor- 
poration created  for  such  purpose  the  amount  of  authorized  capital 
stock,  or  number  of  shares  into  which  the  same  is  divided,  or  the 
par  value  of  such  stock,  or  the  amount  of  capital  stock  with  which 
it  will  commence  business. 

1911,  c.  155. 

1241b.  Powers    generally.      Any    corporation    created    and 

organized  under  the  provisions  of  this  subchapter  shall  have  full 
power  and  authority  to  lay  out,  manage  and  control  parks  and 
drives  within  the  state,  under  such  rules  and  regulations  as  such 
corporation  may  prescribe,  and  shall  have  power  to  purchase  and 
hold  property  and  take  gifts  or  donations  for  said  purpose;  and 
may  hold  property  and  exercise  such  powers  in  trust  for  any  town, 
city,  township,  or  county,  in  connection  with  which  said  parks  or 
drives  shall  be  maintained ;  and  any  city,  town,  township,  or  county, 
holding  such  property  may  vest  and  transfer  the  same  to  any  such 
corporation  for  the  purpose  of  controlling  and  maintaining  the 
same  as  public  parks  and  drives  under  such  regulations  and  subject 
to  such  conditions  as  may  be  determined  upon  by  such  city,  town, 
township,  or  county. 

1911,  c.  155. 
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1241c.  Land  held  in  trust.  All  such  lands  as  such  corpora- 
tion may  acquire  shall  be  held  in  trust  as  public  parks  and  drives, 
and  shall  be  held  open  to  the  public  under  such  rules,  laws,  and 
regulations  as  such  corporation  may  adopt  through  its  board  of 
directors ;  and  such  corporation  shall  have  full  power  and  authority 
to  make  and  adopt  all  such  laws  and  regulations  as  it  may  determine 
upon  for  the  reasonable  management  of  such  parks  and  drives. 

1911,  c.  155,  s.  3. 

124 Id.  No  park  subject  to  taxation.  All  property  owned 
by  any  such  corporation  and  appropriated  exclusively  for  public 
parks  and  drives  shall  not  be  subject  to  taxation,  and  no  such  cor- 
poration shall  be  liable  in  damages  on  account  of  the  construction 
or  maintenance  of  any  such  drives  or  parks. 

1911,  c.  155,  s.  4. 

1241e.  Exempt  from  taxes  and  fees.  Any  corporation 
created  and  organized  for  the  purposes  mentioned  in  this  subchapter 
shall  not  be  subject  to  the  taxes  and  fees  prescribed  in  section  one 
thousand  two  hundred  and  thirty-three  of  the  Revisal  of  one 
thousand  nine  hundred  and  five  of  North  Carolina. 

1911,  c.  155. 

1243. 

Foreign  corporations  providing  process  agents  in  this  state  are  allowed  to 
plead  the  statute  of  limitations:  Volivar  v.  Cedar  Works,  152-656;  Bennett  v. 
Tel.  Co.,  152-671. 

1244.  [Amended  by  adding  at  the  end  of  said  section  the 
following:  "Provided,  that  the  secretary  of  state  and  the  corpora- 
tion commission  shall  confer  and  arrange  the  statistics  so  as  to 
prevent  the  same  facts  being  embodied  in  the  reports  of  both  de- 
partments."] 

1911,  c.  211. 

1249. 

With  but  few  exceptions  the  cost  of  the  superior  court  follow  final  judg- 
ment: Smith  v.  Railroads,  148-334. — but  where  there  have  been  appeals  the 
person  finally  cast  is  entitled  as  an  offset  such  as  it  has  properly  paid  on  its 
successful  appeals,  including  transcript,  etc.:  Smith  v.  Railroad,  148-334. 

As  to  taxing  witness  fees  when  not  examined  or  tendered  or  materiality 
of  absent  witness  shown,  see  Hobbs  v.  Railroad,  151-134. 
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1253.   [Amended  by  striking  out  all  of  said  section  after  the 
word  "thereof"  in  line  eleven.] 
1909,  c.  1. 

1264,  subsec.  1. 

In  action  of  ejectment  where  jury  only  rendered  verdict  for  plaintiff  for 
part  of  land  sued  for:  Bryan  v.  Hodges,  151-413. 

1268,  subsec.  7. 

In  taxing  of  costs  in  partition  proceedings  is  left  in  the  discretion  of  court 
and  will  not  be  reviewed  on  appeal:  Fortune  v.  Hunt,  152-715. 

1283.  [Amended  by  adding  in  line  ten,  between  the  words 
"Bertie"  and  "Brunswick,"  the  word  "Bladen;"  also  by  adding  in 
line  fourteen,  between  "Mecklenburg"  and  "Montgomery"  the  word 
"Mitchell;"  also  by  adding  after  the  words  "justices  of  the  peace," 
in  line  thirty-one,  the  words  "when  not  a  true  bill  is  found;"  also 
by  adding  the  words  "Macon"  and  "Polk"  after  the  word  "Lincoln" 
in  line  thirteen.] 

1909,  cc.  50,  107,  183;  1911  (P.  L.  L.),  c.  167. 

County  pays  half  fees,  when:  State  v.  Sanders,  146-597. 

1295. 

The  power  of  the  court  to  adjudge  who  is  prosecutor  and  tax  with  costs 
exists  at  any  stage  of  the  criminal  proceedings,  before  or  after  the  finding  of 
the  bill  or  defendant  acquitted:  State  v.  Stone,  153-614. 

1300. 

Witness  fees  may  not  be  taxed  in  the  cost  against  an  unsuccessful  litigant, 
though  the  witnesses  were  subpoenaed,  when  they  were  not  examined  or 
tendered,  or,  if  witnesses  did  not  attend  trial,  having  a  legally  sufficient  excuse, 
it  is  not  shown  that  their  evidence  was  material:  Hobbs  v.  Railroad,  151-134, 

1311.  [Amended  by  inserting  between  the  words  "Granville" 
and  "Guilford"  the  word  "Green."  Also  by  inserting  in  line  four- 
teen, after  the  word  "Mecklenburg"  the  word  "Nash."  Also  by 
striking  the  word  "Northampton"  out  of  the  section.  Also  by 
inserting  in  line  fourteen,  between  the  words  "Johnston"  and 
"Lenoir,"  the  word  "Jones."  In  line  seventeen  strike  out  the  words 
"and  in  the  county  of  Beaufort  seven,"  and  insert  in  line  eleven, 
between  the  words  "Alamance"  and  "Bertie,"  the  word  "Beaufort." 
In  line  sixteen  after  the  word  "Wayne"  insert  the  word  "Pitt."] 

1909,  cc.  53,  12,  625,  729,  213,  302,  592. 
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Special  acts  with  reference  to  county  commissioners  in  Guilford  county, 
1911  (P.  L.  L.);  in  Buncombe  county,  1911  (P.  L.  L-);  in  Jones  county,  1911 
(P.  L.  L.);  in  Hertford  county,  1911  (P.  L.  L.);in  Alleghany  county,  1911 
(P.  L.  If.);  c  119;  in  Gaston  county  1911  (PX.  L.)  c.  152;  in  Robeson  county, 
1911   (P.  L.  L.);  in  Burke  county,  1911   (P.  L.  L.) 

1317. 

For  special  act  regarding  Dare  county,  see  1909,  c.  68;  Ashe  county,  1911 
(P.  L.  L.)  c  94;  Onslow  county,  1911   (P.  L.  L.) 

1318.  [Amended  by  adding  at  the  end  of  section  the  following : 
"To  co-operate  with  the  state  and  national  departments  of  agricul- 
ture to  promote  the  farmers  co-operative  demonstration  work,  and 
to  do  this  county  commissioners  are  authorized  to  appropriate  such 
sums  as  may  be  agreed  upon  for  the  said  purpose."] 

1911,  c.  1. 

Subsec.  15.  [Amended  by  adding  at  the  end  of  first  line  and 
before  the  word  "and"  the  words  "to  establish  and  maintain  wholly 
or  in  part  one  or  more  tuberculosis  dispensaries  or  sanatoria."] 

1909,  c.  18. 

Subsec.  19. 

This  subsection,  construed  with  subsection  8,  shows  that  no  power  of 
condemnation  of  land  was  intended  to  be  conferred,  but  that  for  all  such  pur- 
poses the  land  must  be  acquired  by  agreement  or  purchase:  Comrs.  v.  Bonner, 
153-66. 

Subsec.  25. 

A  special  tax,  voted  by  the  people  of  a  county,  after  authority  from  the 
legislature,  is  not  unconstitutional  by  reason  of  an  increase  thereby  of  the 
property  tax  over  the  constitutional  equation  between  general  property  and 
poll:  Railroad  v.  Comrs.  148-220. 

County  bonds  not  issued  for  necessary  expenses  but  by  authority  of  a 
popular  majority  under  a  special  legislative  act,  which  act  does  not  provide 
for  a  tax  beyond  constitutional  limitation,  the  bonds  are  valid  but  the  county 
commissioners  cannot  levy  the  tax  beyond  the  limitation:  Comrs.  v.  MacDonald, 
148-125. 

It  is  within  the  power  and  discretion  of  the  county  commissioners  the  man- 
ner and  method  of  levying  taxes  to  keep  public  schools  open  four  months, 
and  the  courts  will  not  interfere  unless  they  abuse  that  power:  Bd.  of  Ed.  v. 
Comrs.  150-116. 

Subsec.  26. 

When  county  commissioners  accept  the  work  of  repairing  the  courthouse, 
and  an  entire  contract  has  been  made  for  the  repairing  in  a  sum  larger  than 

65 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

that  named  by  the  legislature,  the  commissioners,  by  accepting  the  work  are 
not  estopped  from  denying  the  validity  of  the  notes  given  by  them  for  the  excess: 
Burgin  v.  Smith,   151-561. 

The  building  and  repairing  a  courthouse  by  the  county  is  a  necessary  ex- 
pense: Burgin  v.  Smith,  151-561. 

The  legislature  has  the  power  to  limit  the  cost  of  repairing  the  courthouse 
and  the  commissioners  cannot  exceed  it:  Burgin  v.  Smith,  151-561. 

When  legislature  authorizes  the  issue  of  not  exceeding  $5,000  of  bonds 
for  repairing  the  courthouse,  this  is  a  limitation  of  the  cost:  Burgin  v.  Smith, 
151-561. — and  notes  issued  in  excess  of  that  amount  under  an  entire  contract 
for  improvements  are  void:  Ibid. 

A  jail  is  a  necessary  county  expense,  and  in  the  absence  of  statutory  restric- 
tions, the  county  commissioners  can  pledge  the  credit  of  the  county  to  obtain 
one:  Haskett  v.  Tyrrell,  152-714. 

As  to  indictment  against  county  commissioners  for  failing  "to  erect  and 
repair  the  necessary  courthouse,"  see  State  v.  Leeper,  146-655. 

Mandamus  not  the  remedy  to  force  county  commissioners  to  build  a  court- 
house: Ibid. 

Mandamus  does  not  lie  to  compel  county  commissioners  to  provide  a  suf- 
ficient courthouse  and  keep  it  in  repair;  the  remedy  is  by  indictment  and  suit 
for  penalty:  Ward  v.  Comrs.,  146-534. 

Subsec.  27. 

Taxpayer's  rights  as  to  a  bond  issue  by  a  county  not  being  affected,  he 
cannot  avail  himself  of  the  contention  that  a  subsequent  statute,  repealing 
the  statute  authorizing  the  bonds,  violated  the  obligation  of  a  contract:  Rail- 
road v.  Comrs.,  148-220. 

The  courts  will  conclusively  presume,  from  the  ratification  of  a  legis- 
lative act  authorizing  the  county  to  issue  bonds,  that  the  notice  of  thirty  days 
required  by  sec.  12  of  Art  II  of  the  constitution  has  been  given:  Cox.  v  Comrs., 
146-584. 

An  act  authorizing  a  bond  issue  by  a  county  is  not  objectionable  as  vio- 
lating Art  VI,  sees.  2,  3  and  4,  upon  the  ground  that  it  empowers  the  county 
commissioners  to  order  a  new  registration:    Ibid. 

A  bond  issue  by  a  county  to  aid  in  the  establishment  of  a  teacher's  train- 
ing school  is  within  the  scope  and  purpose  of  the  powers  of  municipal  corpo- 
rations: Ibid. 


Subsec.  29. 

A  statute  providing  that  the  divisional  line  shall  run  up  the  middle  "of 
the  stream"  and  that  said  line  shall  be  surveyed  and  marked  does  not  vary 
the  rule  prescribed  by  this  section:  Bridge  Co.  v.  Comrs.,  151-215. 

Subsec.  30. 

The  restrictions  imposed  upon  counties,  cities,  and  towns  in  pledging  their 
credit  or  contracting  a  debt  are,  by  necessary  implication,  applicable  to  town- 
ships: Wittkowsky  v.  Comrs.,  150-90. 
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Townships  are  not  corporate  bodies  and  have  no  corporate  powers  when 
not  specially  conferred  by  statute:  Wittkowsky  v.  Comrs.,  150-90 

1319.  [Amended  so  as  to  strike  Montgomery  county  out  of 
the  section,  leaving  it  only  applicable  to  Vance.  ] 

1909,  c.  226. 

1322a.  Can  grant  power  to  build  bridge  across  navigable 
stream.  The  board  of  county  commissioners  are  hereby 
authorized  and  empowered,  subject  to  approval  and  permission  of 
the  War  Department,  to  grant  to  any  person  or  persons,  firms  or 
corporations  owning  or  occupying  lands  on  both  sides  of  any 
navigable  stream  or  creek,  lying  wholly  within  the  limits  of  the 
county,  the  right  to  construct  and  maintain  a  bridge  across  the 
said  navigable  water  between  the  lands  owned  or  occupied  by  these 
upon  such  terms  and  conditions  and  for  such  time  as  the  said 
board  shall  deem  advisable  and  proper:  Provided,  that  before  any 
order  allowing  the  construction  of  the  same  shall  be  made,  it  shall 
be  made  to  appear  to  said  board  that  four  weeks  notice  of  the 
application  for  said  right  has  been  given  by  posting  a  notice  at  the 
courthouse  door  and  four  other  public  places  in  the  county,  and 
also  (if  there  be  a  newspaper  published  in  the  county)  by  publish- 
ing once  a  week  for  four  successive  weeks  in  some  newspaper  in  the 
county:  Provided  further,  that  any  party  aggrieved  may  appeal 
from  the  order  of  said  commissioners  to  the  superior  court  of  the 
county  in  term  time. 

1911  (P.  h.  L.)  c.  227. 

1362. 

The  payment  of  interest  on  bonds  in  excess  of  the  amount  the  commissioners 
were  authorized  to  issue  does  not  ratify  them  and  make  them  valid:  Burgin 
v.  Smith,  151-561. 


1379. 

A  jail  is  a  necessary  purpose  to  which  county  funds  can  be  applied:  Haskett 
v.  Tyrrell,  152-714. 

The  building  and  repairing  of  the  courthouse  is  a  necessary  county  expense: 
Burgin  v.  Smith,  15 1-56  U 

1389. 

For  special  provision  for  Pamlico  county,  see  1909,  c.  113. 
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1398,  subsec.  1. 

It  is  not  within  the  power  of  a  county  treasurer  to  refuse  to  pay  moneys 
upon  a  proper  order  when  he  has  funds  sufficient  and  applicable,  and  his  knowl- 
edge as  to  whether  they  were  due  to  the  one  to  whom  payment  was  ordered 
is  immaterial  in  proceedings  for  a  mandamus  to  compel  him  to  pay:  Audit  Co. 
v.  McKenzie,  147-461. 


1409.   [Amended  by  striking  "Forsyth"  and  "Harnett"  out 

of  section."] 

1909,  cc.  177,  716. 

1419. 

The  test  of  jurisdiction  of  a  justice  of  the  peace  in  the  sum  demanded 
in  the  summons  even  though  it  may  appear  on  the  justice's  docket  that  a  greater 
sum  could  have  been  demanded:  Teal  v.  Templeton,  149-32. 

Insurance  premiums  induced  to  be  paid  by  false  representation  as  to  policy 
can  be  recovered  in  action  of  contract  or  tort:  Stroud  v.  Ins.  Co.,  148-54. 

A  justice  of  the  peace  has  no  jurisdiction  in  an  action  to  recover  the  balance 
of  the  principal  due  upon  a  note  when  it  and  the  interest  on  the  original  amount 
thereof  exceeded  two  hundred  dollars:  Riddle  v.  Milling  Co.,  150-689. 

Justice's  jurisdiction  is  dependable  on  the  amount  claimed  in  the  summons, 
and  when  amount  is  over  $200  and  no  remitter  for  the  excess,  action  should 
be  dismissed:  Ibid. 

Justice  has  jurisdiction  to  hear  action  against  married  woman  where  she 
has  failed  to  comply  with  section  2118:  Scott  v.  Ferguson,  152-346. 

Where  F.  secured  from  W.  a  note  of  $175  by  misrepresentation,  and  trans- 
fered  it  before  maturity  and  W.  paid  it;  W.  can  now  sue  F.  in  a  magistrate's 
court  for  money  had  and  received:  Manning  v.  Fountain,  147-18. 

A  surety  on  an  agent's  bond,  who  has  had  to  pay  money  out  for  agent's 
default,  is  subrogated  to  the  principal's  right  and  can  sue  in  a  justice's  court, 
if  the  amount  is  not  over  $200,  to  recover  what  he  has  been  forced  to  pay: 
Fidelity  Co.  v.  Grocery  Co.,  147-510. 

A  substantial  statement  of  the  cause  of  action  issuing  from  a  magistrate 
should  appear  in  the  summons,  pleadings  or  somewhere  in  his  record  so  as 
to  show  jurisdiction:  Love  v.  Huffines,  151-378. 

1420. 

Justice's  court  and  superior  court  have  concurrent  jurisdiction  in  actions 
of  tort  for  $50  or  less:  Houser  v.  Bonsai,  149-51. 

When  the  breach  of  contract  involves  a  tort,  plaintiff  may  waive  the  con- 
tract and  recover  damages  for  tortious  injury:  Manning  v.  Fountain,  147-18. 

1427a.  Jurisdiction    as    to    motor    vehicle    law.     All    police 

justices  of  any  city  or  justices  of  the  peace  of  any  township  where 
such  violation  shall  occur  shall  have  jurisdiction  to  hear,  try  and 
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pass  sentence  for  any  and  all  violations  of  any  of  the  provisions  of 
law  with  reference  to  motor  vehicles. 

1909,  c.  445,  s.   19. 

1431. 

When  a  legislative  act  creates  a  court  of  original  jurisdiction  for  the  trial 
of  petty  misdemeanors  and  prescribes  an  appeal  to  the  superior  court,  the 
right  of  trial  by  jury  is  preserved:  State  v.  Shine,  149-480. 

1447. 

A  justice  of  the  peace  cannot  acquire  jurisdiction  of  the  person  by  issuing 
summons  to  another  county,  when  one  or  more  bona  fide  defendants  do  not 
reside  in  his  own  county,  and  defendant  has  done  no  voluntary  act  to  confer 
it:  Rutherford  v.  Ray,  147-253. 

A  judgment  rendered  by  a  justice  of  the  peace  upon  a  summons  wrongfully 
issued  to  another  county  is  void  and  may  be  collaterally  attacked:  Rutherford 
v.  Ray,  147-253. 

A  justice  of  the  peace  can  acquire  no  jurisdiction  of  the  person  served 
with  process  in  the  wrong  county  by  virtue  of  a  lien  filed  on  his  land  situated 
within  the  county  where  the  justice  resides  upon  the  ground  that  the  proceed- 
ings are  quasi  in  rem,  and  the  judgment  rendered  affected  the  sale  of  the  land 
under  the  lien  upon  it:  Rutherford  v.  Ray,  147-253. 

1467. 

Superior  court  can  amend  a  justice's  warrant  on  appeal:  State  v.  Yellowday, 

152-793. 

1468. 

Section  referred  to  in  State  v.  Shine,  149-480. 

1479. 

An  action  on  a  justice's  judgment  docketed  in  the  superior  court  must  be 
brought  in  a  justice's  court  within  the  period  limited  for  judgments  of  that 
court:  Oldham  v.  Rieger,  148-548. 

The  transcript  of  a  justice's  judgment  should  show  jurisdictional  facts  for 
the  protection  of  purchasers  of  real  property  sold  under  execution  thereon: 
Rutherford  v.  Ray,  147-253. 

The  question  as  to  whether  lien  of  a  justice's  judgment  docketed  in  supe- 
rior court,  where  homestead  is  laid  off,  is  barred,  discussed  in  Tarboro  v. 
Pender,  153-427. 

1493. 

The  requirement  that  justice  shall  make  return,  in  case  of  appeal,  to  the 
appellate  court,  means  the  next  term,  whether  criminal  or  civil:  Love  v.  Huf- 
fines,  151-378. 

It  is  no  excuse  for  attorney  to  show  that  he  had  paid  to  the  justice  his  fees 
and  those  of  the  clerk,  and  that  justice  had  failed  to  docket  it  as  required  by 
the  statute:  MacKenzie  v.  Development  Co.,  151-276. 
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1500. 

The  superior  court  still  possesses  all  the  powers  and  functions  of  a  court 
of  equity  which  it  had  prior  to  1868,  though  the  method  of  finding  facts  has 
been  changed:  McLarty  v.  Urquhart,  153-339. 

The  jurisdiction  of  the  superior  court  is  dependent  upon  the  amount  for 
which,  in  the  most  favorable  aspect  for  plaintiff,  judgment  could  be  rendered 
upon  the  facts  set  out  in  the  complaint:  Realty  Co.  v.  Corpening,  147-613. 

Superior  and  justice's  courts  have  concurrent  jurisdiction  in  tort  actions 
where  amount  asked  is  not  over  $50:  Houser  v.  Bonsai,  149-51. 

1505. 

Surveyor's  testimony  that  map  is  correct  is  sufficient  to  make  competent: 
Greenleaf  v.  Bartlett,  146-495. 

1506.  [Amended  so  that  courts  for  the  counties  stated  shall 
he  held  at  the  times  stated : 

FIRST  DISTRICT. 

Beaufort  County — Second  Monday  before  the  first  Monday  in 
March,  to  continue  two  weeks,  for  the  trial  of  civil  causes  only; 
tenth  Monday  after  the  first  Monday  in  March,  to  continue  for 
one  week,  for  the  trial  of  criminal  causes  only :  except  that  the 
said  term  for  one  thousand  nine  hundred  and  eleven  shall  be  for 
the  trial  of  civil  causes  only;  twelfth  Monday  after  the  first 
Monday  in  March,  to  continue  three  weeks,  for  the  trial  of  civil 
causes;  sixth  Monday  after  the  first  Monday  in  September,  to 
continue  two  weeks,  for  trial  of  criminal  and  civil  causes;  twelfth 
Monday  after  the  first  Monday  in  September,  to  continue  for  three 
weeks,  the  first  two  of  which  for  the  trial  of  civil  and  the  last  for 
the  trial  of  criminal  causes. 

Currituck  County — First  Monday  in  March,  to  continue  one 
week;  first  Monday  in  September,  to  continue  one  week,  each  for 
the  trial  of  both  criminal  and  civil  causes. 

Camden  County — First  Monday  after  the  first  Monday  in 
March;  first  Monday  after  the  first  Monday  in  September,  both 
terms  for  the  trial  of  criminal  and  civil  causes. 

Pasquotank  County — Sixth  Monday  before  the  first  Monday  in 
March,  to  continue  two  weeks,  for  trial  of  civil  causes  only;  sec- 
ond Monday  after  the  first  Monday  in  March,  to  continue  one 
week;  second  Monday  after  the  first  Monday  in  September,  for 
one  week.  The  last  two  terms  for  the  trial  of  criminal  and  civil 
causes. 
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Perquimans  County — Third  Monday  after  the  first  Monday  in 
March,  for  one  week;  third  Monday  after  the  first  Monday  in 
September,  for  one  week,  both  for  trial  of  criminal  and  civil 
causes. 

Chowan  County — Fourth  Monday  after  the  first  Monday  in 
March,  for  one  week;  fourth  Monday  after  the  first  Monday  in 
September,  for  one  week,  both  for  trial  of  criminal  and  civil 
causes. 

Gates  County — Fifth  Monday  after  the  first  Monday  in  March, 
for  one  week,  and  fifth  Monday  after  the  first  Monday  in  Septem- 
ber, for  one  week,  both  for  trial  of  criminal  and  civil  causes. 

Washington  County — Third  Monday  before  the  first  Monday  in 
March,  for  one  week,  for  the  trial  of  civil  causes  only ;  sixth  Mon- 
day after  the  first  Monday  in  March,  for  one  week,  and  eighth 
Monday  after  the  first  Monday  in  September,  for  one  week,  the 
last  two  terms  for  trial  of  criminal  and  civil  causes. 

Dare  County — Tuesday  after  the  ninth  Monday  after  the  first 
Monday  in  March,  for  one  week,  and  Tuesday  after  the  tenth 
Monday  after  the  first  Monday  in  September,  for  one  week.  Both 
terms  for  the  trial  of  criminal  and  civil  causes. 

Tyrrell  County — Tuesday  after  the  seventh  Monday  after  the 
first  Monday  in  March,  for  two  weeks,  and  Tuesday  after  the 
ninth  Monday  after  the  first  Monday  in  September,  for  one  week, 
both  terms  for  the  trial  of  criminal  and  civil  causes. 

Hyde  County — Eleventh  Monday  after  the  first  Monday  in 
March  for  one  week,  and  eleventh  Monday  after  the  first  Monday 
in  September,  for  one  week,  both  terms  for  trial  of  criminal  and 
civil  causes. 

1911,  c.  38. 

SECOND  DISTRICT. 

Halifax  County — Fifth  Monday  before  the  first  Monday  in 
March,  to  be  for  the  trial  of  civil  actions  exclusively,  except  jail 
cases  on  the  criminal  docket;  the  second  Monday  after  the  first 
Monday  in  March ;  the  thirteenth  Monday  after  the  first  Monday  in 
March;  the  second  Monday  before  the  first  Monday  in  September; 
twelfth  Monday  after  the  first  Monday  in  September.  Each  of  said 
terms  shall  continue  for  two  weeks. 

Northampton  County — Fourth  Mouday  after  the  first  Monday  in 
March,  to  continue  two  weeks;  first  Monday  in  August,  to  be  for 
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the  trial  of  civil  cases  exclusively  except  jail  cases  on  the  criminal 
docket,  to  continue  one  week;  the  eighth  Monday  after  the  first 
Monday  in  September,  to  continue  two  weeks. 

Warren  County — Seventh  Monday  before  the  first  Monday  in 
March,  to  continue  for  two  weeks ;  fifteenth  Monday  after  the  first 
Monday  in  March,  to  continue  for  two  weeks ;  second  Monday  after 
the  first  Monday  in  September,  to  continue  for  two  weeks. 

Hertford  County — First  Monday  before  the  first  Monday  in 
March,  to  continue  for  one  week;  seventh  Monday  after  the  first 
Monday  in  March,  to  continue  for  one  week;  sixth  Monday  after 
the  first  Monday  in  September,  to  continue  for  two  weeks,  unless 
sooner  adjourned  by  the  court. 

1909,  cc.  468,  639,  569;  1911,  cc.  81,  79. 

THIRD  DISTRICT. 

Pitt  County — Seventh  Monday  before  the  first  Monday  in  March; 
the  seventh  Monday  after  the  first  Monday  in  March,  the  second 
Monday  before  the  first  Monday  in  September,  and  on  the  ninth 
Monday  after  the  first  Monday  in  September;  that  said  terms  shall 
continue  for  one  week  only,  and  shall  be  designated  as  the  January, 
April,  August  and  November  terms  of  the  criminal  courts;  that  a 
grand  jury  shall  be  drawn,  sworn  and  charged  for  each  of  said 
terms;  that  all  criminal  processes  returnable  to  the  superior  court 
shall  be  returnable  to  the  appropriate  term  of  said  criminal  court. 
Said  court  shall  begin  and  be  held,  for  the  trial  of  civil  causes 
only,  as  follows :  On  the  sixth  Monday  before  the  first  Monday 
in  March,  the  second  Monday  after  the  first  Monday  in  March, 
the  eighth  Monday  after  the  first  Monday  in  March,  and  the 
eleventh  Monday  after  the  first  Monday  in  March;  on  the  first 
Monday  before  the  first  Monday  in  September,  on  the  second  Mon- 
day after  the  first  Monday  in  September,  on  the  tenth  Monday 
after  the  first  Monday  in  September,  and  on  the  fourteenth  Mon- 
day after  the  first  Monday  in  September;  that  the  terms  beginning 
the  second  Monday  after  the  first  Monday  in  March  and  on  the 
second  Monday  after  the  first  Monday  in  September  shall  con- 
tinue for  two  weeks  each,  and  all  the  other  civil  terms  provided 
for  in  this  section  shall  continue  one  week  each,  and  that  all  of 
said  terms  shall  be  for  the  trial  of  civil  causes  only,  and  shall  be 
designated,  respectively,  as  the  January,  March,  April,  May,  Au- 
gust,   September,    November   and   December   civil   terms   of   said 
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court;  that  all  civil  processes  of  any  kind  shall  be  returnable  to 
the  appropriate  civil  term  of  said  court. 

Carteret  County — First  Monday  after  the  first  Monday  in  March ; 
the  second  Monday  after  the  first  Monday  in  June,  and  sixth  Mon- 
day after  the  first  Monday  in  September. 

1909,  cc.  190,  238. 

FOURTH   DISTRICT. 

Wilson  County — [Court  added  beginning  "the  third  Monday 
after  the  first  Monday  in  June  for  the  trial  of  civil  cases  exclu- 
sively."] 

Edgecombe  County — [Paragraph  amended  so  as  to  strike  out 
all  after  the  word  "weeks"  in  line  six,  and  insert  "for  the  trial  of 
both  civil  and  criminal  cases."] 

Martin  County — [In  line  three  of  paragraph,  after  the  word 
"September"  add  "to  continue  for  two  weeks."] 

Nash  County — Eighth  Monday  after  the  first  Monday  in  March, 
to  continue  for  two  weeks,  the  second  week  devoted  to  civil  cases; 
first  Monday  after  the  first  Monday  in  March  to  continue  for  one 
week  for  the  trial  of  both  criminal  and  civil  cases;  third  Monday 
after  the  first  Monday  in  March,  to  be  devoted  exclusively  to  the 
civil  docket;  first  Monday  next  before  the  first  Monday  in  Sep- 
tember to  continue  for  one  week  and  devoted  exclusively  to  crim- 
inal cases;  twelfth  Monday  after  the  first  Monday  in  September, 
first  week  devoted  to  criminal  and  the  second  week  to  civil  business. 

1909,  c.  158;  1911,  cc.  63,  88,  78. 

FIFTH   DISTRICT. 

New  Hanover  County — [Changed  by  making  all  courts  exclu- 
sively criminal,  both  criminal  and  civil.] 

Pender  County — The  seventh  Monday  before  the  first  Monday 
in  March,  to  continue  one  week;  third  Monday  after  the  first 
Monday  in  March,  to  continue  one  week;  the  tenth  Monday  after 
the  first  Monday  in  March,  to  continue  for  one  week  for  the  trial 
of  civil  cases  only;  the  first  Monday  after  the  first  Monday  in 
September,  to  continue  two  weeks. 

Duplin  County — Second  Monday  before  the  first  Monday  in 
March,  to  continue  for  two  weeks;  ninth  Monday  before  the  first 
Monday  in  September,  to  continue  one  week  for  the  trial  of  crim- 
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inal  cases  only;  first  Monday  before  the  first  Monday  in  September 
to  continue  for  two  weeks  for  the  trial  of  civil  cases  only ;  eleventh 
Monday  after  the  first  Monday  in  September  to  continue  for  two 
weeks. 

Sampson  County — The  fourth  Monday  before  the  first  Monday 
in  March,  to  continue  for  two  weeks;  the  eighth  Monday  after  the 
first  Monday  in  March,  to  continue  two  weeks,  the  last  week  for 
the  trial  of  civil  causes  only;  the  eighth  Monday  before  the  first 
Monday  in  September,  to  continue  one  week;  the  fourth  Monday 
before  the  first  Monday  in  September,  to  continue  two  weeks,  for 
the  trial  of  civil  causes  only;  the  seventh  Monday  after  the  first 
Monday  in  September,  to  continue  two  weeks. 

Lenoir  County — Eighth  Monday  before  the  first  Monday  in 
March,  to  continue  one  week;  eleventh  Monday  after  the  first 
Monday  in  March,  to  continue  one  week;  second  Monday  before 
the  first  Monday  in  September,  to  continue  one  week;  fourteenth 
Monday  after  the  first  Monday  in  September,  to  continue  one  week ; 
these  terms  shall  be  for  the  trial  of  criminal  cases  and  such  other 
matters  as  are  hereinafter  designated.  First  Monday  after  the  first 
Monday  in  March,  to  continue  two  weeks ;  fourteenth  Monday  after 
the  first  Monday  in  March,  to  continue  two  weeks;  ninth  Monday 
after  the  first  Monday  in  September,  to  continue  two  weeks ;  these 
three  terms  shall  be  for  the  trial  of  civil  cases  exclusively. 

Onslow  County — [Provided  that  the  April  and  July  terms  shall 
be  for  the  trial  of  civil  cases  only.] 

1909,  cc.  301,  584,  645,  869;  1911,  cc.  53,  75,  65. 
SIXTH   DISTRICT. 

Johnston  County — [One  term  of  court  added,  beginning  the  tenth 
Monday  after  the  first  Monday  in  March,  for  one  week,  for  the 
trial  of  civil  cases  only.] 

Wayne  County — Sixth  Monday  before  the  first  Monday  in 
March,  two  weeks ;  fifth  Monday  after  the  first  Monday  in  March, 
two  weeks;  twelfth  Monday  after  first  Monday  in  March,  two 
weeks;  second  Monday  before  the  first  Monday  in  September,  two 
weeks;  fifth  Monday  after  the  first  Monday  in  September,  two 
weeks;  twelfth  Monday  after  the  first  Monday  in  September,  two 
weeks. 

1909,  c.  907;  1911,  c.  54. 
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SEVENTH  DISTRICT. 

Columbus  County — First  Monday  before  the  first  Monday  in 
March,  to  continue  for  two  weeks;  sixth  Monday  after  the  first 
Monday  in  March,  to  continue  for  two  weeks;  first  Monday  in 
September;  seventh  Monday  before  the  first  Monday  in  September, 
to  continue  for  two  weeks;  twelfth  Monday  after  the  first  Monday 
in  September. 

Robeson  County — Fourth  Monday  before  the  first  Monday  in 
March;  the  ninth  Monday  before  the  first  Monday  in  September, 
each  to  continue  for  two  weeks,  for  the  trial  of  criminal  cases 
exclusively;  the  first  Monday  after  the  first  Monday  in  September, 
to  continue  for  one  week,  for  the  trial  of  criminal  cases  exclusively; 
the  ninth  Monday  after  the  first  Monday  in  September,  to  continue 
for  two  weeks,  for  the  trial  of  criminal  cases  exclusively ;  the  fourth 
Monday  after  the  first  Monday  in  March,  to  continue  for  two 
weeks,  for  the  trial  of  civil  cases  exclusively;  the  eleventh  Monday 
after  the  first  Monday  in  March  and  the  fifteenth  Monday  after  the 
first  Monday  in  March,  each  to  continue  for  one  week,  for  the  trial 
of  civil  cases  exclusively ;  the  fourth  Monday  after  the  first  Monday 
in  September  and  the  thirteenth  Monday  after  the  first  Monday  in 
September,  each  to  continue  for  two  weeks,  for  the  trial  of  civil 
cases  exclusively. 

Bladen  County — First  Monday  after  the  first  Monday  in  March, 
the  sixth  Monday  after  the  first  Monday  in  September,  each  to 
continue  one  week,  for  the  trial  of  criminal  cases ;  the  sixth  Mon- 
day before  the  first  Monday  in  March,  the  fifth  Monday  before  the 
first  Monday  in  September,  each  to  continue  one  week,  for  the 
trial  of  civil  cases  exclusively. 

Brunswick  County — Second  Monday  after  the  first  Monday  in 
March;  fourth  Monday  before  the  first  Monday  in  September,  for 
the  trial  of  civil  cases  exclusively;  fourth  Monday  after  the  first 
Monday  in  September. 

1909,  cc.  353,  192;  1911,  cc.  40,  72. 

EIGHTH  DISTRICT. 

Anson  County — Seventh  Monday  before  the  first  Monday  in 
March,  for  the  trial  of  criminal  cases  exclusively;  first  Monday 
in  March  for  the  trial  of  civil  cases  exclusively;  sixth  Monday 
after  the  first  Monday  in  March  to  continue  two  weeks,  the  sec- 
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ond  week  for  the  trial  of  civil  cases  exclusively;  fourteenth  Mon- 
day after  the  first  Monday  in  March,  for  the  trial  of  civil  cases 
exclusively ;  first  Monday  after  the  first  Monday  in  September,  for 
the  trial  of  criminal  cases  exclusively;  the  fourth  Monday  after 
the  first  Monday  in  September,  to  continue  two  weeks,  for  the  trial 
of  civil  cases  exclusively. 

Chatham  County — Fourth  Monday  before  the  first  Monday  in 
March ;  ninth  Monday  after  the  first  Monday  in  March ;  fourth 
Monday  before  the  first  Monday  in  September;  tenth  Monday  after 
the  first  Monday  in  September. 

Lee  County — Fourth  Monday  after  the  first  Monday  in  March, 
tenth  Monday  after  the  first  Monday  in  March,  for  the  trial  of 
civil  cases ;  fifteenth  Monday  after  the  first  Monday  in  March,  for 
the  trial  of  civil  cases;  seventh  Monday  before  first  Monday  in 
September,  to  continue  two  weeks;  eleventh  Monday  after  the  first 
Monday  in  September. 

Moore  County — Sixth  Monday  before  the  first  Monday  in  March, 
for  the  trial  of  civil  cases  exclusively;  third  Monday  before  the 
first  Monday  in  March ;  eleventh  Monday  after  the  first  Monday  in 
March,  for  the  trial  of  civil  cases  exclusively;  third  Monday  before 
the  first  Monday  in  September ;  second  Monday  after  the  first  Mon- 
day in  September,  for  the  trial  of  civil  cases  exclusively ;  fourteenth 
Monday  after  the  first  Monday  in  September. 

Richmond  County — Eighth  Monday  before  the  first  Monday  in 
March,  for  the  trial  of  criminal  cases  exclusively;  fifth  Monday 
after  the  first  Monday  in  March,  for  the  trial  of  civil  cases  ex- 
clusively; twelfth  Monday  after  the  first  Monday  in  March;  first 
Monday  in  September,  for  the  trial  of  criminal  cases  exclusively; 
third  Monday  after  the  first  Monday  in  September,  for  the  trial 
of  civil  cases  exclusively;  thirteenth  Monday  after  the  first  Mon- 
day in  September,  for  the  trial  of  civil  cases  exclusively. 

Scotland  County — First  Monday  after  the  first  'Monday  Jin, 
March,  for  the  trial  of  civil  cases  exclusively;  eighth  Monday  after 
the  first  Monday  in  March,  for  the  trial  of  criminal  cases  exclu- 
sively; thirteenth  Monday  after  the  first  Monday  in  March,  for 
the  trial  of  criminal  cases :  Provided,  by  consent  civil  cases  can  be 
tried;  sixth  Monday  after  the  first  Monday  in  September,  to  con- 
tinue two  weeks  for  the  trial  of  civil  cases  exclusively;  twelfth 
Monday  after  the  first  Monday  in  September,  for  the  trial  of  civil 
cases  exclusively. 

Union    County — Fifth    Monday    before    the    first    Monday    in 
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March,  for  the  trial  of  criminal  cases  exclusively;  second  Monday 
after  the  first  Monday  in  March,  for  the  trial  of  criminal  cases  ex- 
clusively; second  Monday  before  the  first  Monday  in  March,  to 
continue  two  weeks  for  the  trial  of  civil  cases  exclusively;  fifth 
Monday  before  the  first  Monday  in  September,  for  the  trial  of 
criminal  cases  exclusively ;  second  Monday  before  the  first  Monday 
in  September,  to  continue  two  weeks,  for  the  trial  of  civil  cases 
exclusively;  eighth  Monday  after  the  first  Monday  in  September, 
to  continue  two  weeks. 

1909,  c.  864;  1911,  cc.  98,  186. 

TENTH  DISTRICT. 

Davidson  County — [Add  a  new  term  of  court  to  begin  the  thir- 
teenth Monday  after  the  first  Monday  in  March,  for  two  weeks.] 

Montgomery  County — Sixth  Monday  before  the  first  Monday  in 
March  and  on  the  ninth  Monday  before  the  first  Monday  in  Sep- 
tember, each  of  said  terms  to  continue  for  one  week,  for  the  trial 
of  criminal  cases  exclusively:  Provided,  that  each  of  said  terms 
shall  be  a  return  term  for  civil  process  and  for  hearing  of  motions 
on  the  civil  docket :  Provided  further,  that  the  civil  cases  requiring 
a  jury  may  be  tried  at  each  of  said  terms  by  a  consent  of  the 
parties  thereto.  There  shall  be  held  in  said  county  the  following 
terms  of  the  superior  court  for  the  trial  of  civil  actions  only,  viz. : 
On  the  sixth  Monday  after  the  first  Monday  in  March,  said  term 
to  continue  for  one  week;  also  on  the  second  Monday  after  the 
first  Monday  in  September,  said  term  to  continue  for  two  weeks. 

1909,  c.  189;  1911,  c.  68. 

ELEVENTH  DISTRICT. 

Forsyth  County — Fifth  Monday  before  the  first  Monday  in 
March,  for  the  trial  of  criminal  cases  exclusively;  third  Monday 
before  the  first  Monday  in  March,  to  continue  two  weeks  for  the 
trial  of  civil  cases  exclusively;  sixth  Monday  before  the  first  Mon- 
day in  September  and  fifth  Monday  after  the  first  Monday  in 
September  each  for  the  trial  of  criminal  cases  exclusively;  eleventh 
Monday  after  the  first  Monday  in  March  to  continue  for  two 
weeks,  the  first  week  for  the  trial  of  criminal  cases  exclusively  and 
the  second  week  for  the  trial  of  civil  cases  exclusively;  first  Mon- 
day after  the  first  Monday  in  March,  to  continue  for  two  weeks 
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for  the  trial  of  civil  cases  exclusively;  first  Monday  after  the  first 
Monday  in  September,  and  thirteenth  Monday  after  the  first  Mon- 
day in  September,  each  to  continue  for  two  weeks  for  the  trial  of 
civil  cases  exclusively. 

Stokes  County — Ninth  Monday  after  the  first  Monday  in  March, 
to  continue  for  one  week  for  the  trial  of  criminal  causes  only; 
tenth  Monday  after  the  first  Monday  in  March,  to  continue  for  one 
week  for  the  trial  of  civil  causes  only ;  third  Monday  after  the  first 
Monday  in  September,  to  continue  for  one  week  for  the  trial  of 
criminal  causes  only;  fourth  Monday  after  the  first  Monday  in 
September  to  continue  for  one  week  for  the  trial  of  civil  causes 
only. 

1909,  cc.  202,  382. 

THIRTEENTH  DISTRICT. 

Wilkes  County — Sixth  Monday  before  the  first  Monday  in  March 
and  continue  for  two  weeks,  for  the  trial  of  civil  cases  only;  the 
first  Monday  after  the  first  Monday  in  March  and  continue  two 
weeks,  for  the  trial  of  both  civil  and  criminal  causes;  the  fourth 
Monday  before  the  first  Monday  in  September  and  continue  for 
two  weeks,  for  the  trial  of  both  criminal  and  civil  causes;  the 
fourth  Monday  after  the  first  Monday  in  September  and  continue 
for  two  weeks,  for  the  trial  of  civil  cases  only. 

Catawba  County — Fourth  Monday  before  the  first  Monday  in 
March  and  continue  for  two  weeks,  for  the  trial  of  both  civil  and 
criminal  cases;  the  ninth  Monday  after  the  first  Monday  in  March 
and  continue  for  two  weeks,  for  the  trial  of  civil  cases  only;  eighth 
Monday  before  the  first  Monday  in  September  and  continue  for 
two  weeks,  for  the  trial  of  both  civil  and  criminal  cases;  eighth 
Monday  after  the  first  Monday  in  September  and  continue  for  two 
weeks,  for  the  trial  of  both  civil  and  criminal  cases. 

Alexander  County — Second  Monday  before  the  first  Monday  in 
March  and  continue  for  one  week;  second  Monday  after  the  first 
Monday  in  September  and  continue  for  two  weeks,  each  term  being 
for  the  trial  of  both  civil  and  criminal  cases. 

Caldwell  County — The  first  Monday  before  the  first  Monday  in 
March,  to  continue  for  two  weeks,  for  the  trial  of  criminal  cases; 
eleventh  Monday  after  the  first  Monday  in  March,  to  continue  for 
two  weeks,  for  the  trial  of  civil  causes  only ;  fifteenth  Monday  after 
the  first  Monday  in  March,  to  continue  for  two  weeks,  for  the  trial 
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of  civil  cases  only;  the  second  Monday  before  the  first  Monday  in 
September,  to  continue  for  two  weeks,  for  the  trial  of  civil  and 
criminal  cases;  the  twelfth  Monday  after  the  first  Monday  in  Sep- 
tember, to  continue  for  two  weeks,  for  the  trial  of  civil  cases  only. 

Mitchell  County — The  fifth  Monday  after  the  first  Monday  in 
March  and  continue  for  two  weeks,  for  the  trial  of  criminal  and 
civil  cases;  the  sixth  Monday  before  the  first  Monday  in  Septem- 
ber, to  continue  for  two  weeks,  for  the  trial  of  civil  cases  only ;  the 
tenth  Monday  after  the  first  Monday  in  September,  to  continue  for 
two  weeks,  for  the  trial  of  civil  and  criminal  cases. 

Watauga  County — The  third  Monday  after  the  first  Monday  in 
March,  to  continue  for  two  weeks ;  the  first  Monday  in  September, 
each  term  to  continue  for  two  weeks,  for  the  trial  of  both  civil  and 
criminal  cases. 

Avery  County — The  seventh  Monday  after  the  first  Monday  in 
March,  to  continue  for  two  weeks,  for  the  trial  of  both  civil  and 
criminal  cases;  the  sixth  Monday  after  the  first  Monday  in  Sep- 
tember, to  continue  for  two  weeks,  for  the  trial  of  both  civil  and 
criminal  cases. 

1911,  c.  119. 

FIFTEENTH   DISTRICT. 

Buncombe  County — Sixth  Monday  before  the  first  Monday  in 
March,  to  continue  for  two  weeks;  first  Monday  after  the  first 
Monday  in  March,  to  continue  for  three  weeks;  sixth  Monday 
after  the  first  Monday  in  March,  to  continue  for  three  weeks; 
twelfth  Monday  after  the  first  Monday  in  March,  to  continue  for 
two  weeks;  sixth  Monday  before  the  first  Monday  in  September, 
to  continue  for  three  weeks;  third  Monday  after  the  first  Monday 
in  September,  to  continue  for  three  weeks,  and  the  tenth  Monday 
after  the  first  Monday  in  September,  to  continue  for  four  weeks, 
each  of  said  terms  for  the  trial  of  civil  cases  exclusively;  fourth 
Monday  before  the  first  Monday  in  March,  to  continue  for  three 
weeks ;  ninth  Monday  after  the  first  Monday  in  March,  to  continue 
for  two  weeks;  third  Monday  before  the  first  Monday  in  Septem- 
ber, to  continue  for  two  weeks;  and  the  seventh  Monday 
after  the  first  Monday  in  September,  to  continue  for  two 
weeks,  and  the  said  four  last-mentioned  terms  shall  be  for  the  trial 
of  criminal  as  well  as  civil  cases,  the  first  week  of  each  of  said 
terms,  or  such  part  of  said  terms  as  may  be  necessary,  being  used 
for  the  trial  of  criminal  cases. 
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Madison  County — The  first  Monday  before  the  first  Monday  in 
March,  to  continue  for  two  weeks,  for  the  trial  of  criminal  and 
civil  cases ;  eleventh  Monday  after  the  first  Monday  in  March,  to 
continue  for  one  week,  for  the  trial  of  civil  cases  exclusively;  first 
Monday  after  the  first  Monday  in  September,  to  continue  for  two 
weeks,  for  the  trial  of  criminal  and  civil  cases,  and  the  sixth 
Monday  after  the  first  Monday  in  September,  to  continue  for  one 
week,  for  the  trial  of  criminal  and  civil  cases,  and  the  sixth 
Monday  after  the  first  Monday  in  September,  to  continue  for  one 
week,  for  the  trial  of  civil  cases  exclusively. 

Transylvania  County — The  fourth  Monday  after  the  first  Mon- 
day in  March,  to  continue  for  two  weeks ;  first  Monday  before  the 
first  Monday  in  September,  to  continue  for  two  weeks;  ninth 
Monday  after  the  first  Monday  in  September,  to  continue  for  one 
week. 

1911,  c.  56. 

SIXTEENTH  DISTRICT. 

Macon  County — [Add  a  term  of  court  to  begin  on  the  second 
Monday  before  the  first  Monday  in  September:  Provided,  how- 
ever, if  in  the  opinion  of  the  county  commissioners  of  said  county 
the  public  good  does  not  require  the  holding  of  the  additional  term 
of  court  they  may  refuse  to  draw  a  jury,  in  which  event  they  shall 
notify  the  Governor  and  the  judge  holding  the  courts  of  the 
sixteenth  judicial  district,  of  their  action,  at  least  thirty  days  before 
the  time  for  the  convening  of  said  court,  and  said  court  will  not  be 
held. 

1911,  c.  51. 

1512.  [Amended  by  striking  out  all  after  the  words  "disposed 
of,"  in  said  section,  and  insert  in  lieu  thereof  the  following:  "The 
judge  shall  attend  and  hold  such  court  and  shall  be  paid  as  compen- 
sation therefor  at  the  rate  of  one  hundred  dollars  per  week  by  the 
county  in  which  the  special  term  is  held." 

1909,  c.  85. 

1520. 

A  party  is  estopped  by  verdict  by  not  taking  a  nonsuit  before  the  verdict 
is  entered  and  as  soon  as  judge  charges  the  jury  for  them  to  return  such  a 
verdict:  Everett  v.  Williams.  152-117. 
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Where  verdict  only  formally  defective  and  it  could  be  seen  therefrom  what 
jury  had  decided  and  was  one  upon  which  court  could  render  judgment,  motion 
of  nonsuit  after  its  rendition  will  not  be  granted:  Sharpe  v.  Sowers,  152-379. 


1539 

Unless  some  question  of  law  or  legal  inference  is  involved,  the  granting  or 
refusal  of  a  new  trial  upon  all  or  any  one  of  the  issues  rests  in  the  discretion 
of  the  lower  court,  and  in  the  exercise  of  this  discretion  his  action  is  not  subject 
to  review:  Billings  v.  Charlotte  Observer,  150-540. 

The  action  of  the  trial  judge  in  refusing  to  open  a  pending  cause  and  per- 
mit answers  to  be  filed  is  not  reviewable,  there  being  no  evidence  of  abuse 
of  discretion:  Clark  v.  Machine  Co.,   150-372. 

1542. 

When  the  record  shows  that  the  judge  called  the  jury's  attention  to  a  mat- 
ter, what  he  said  is  presumed  to  be  correct  on  appeal  when  it  is  not  set  out 
in  the  case:  Davis  v.  Stephenson,  149-113. 

Where  error  is  found  as  to  some  issues,  the  supreme  court  may,  in  its 
discretion,  grant  a  new  trial  as  to  all,  when  otherwise  an  injustice  might  be 
done:  Hawk  v.  Lumber  Co.,  149-10. 

When  there  is  no  motion  to  affirm  the  judgment  below,  and  the  appeal  is 
not  properly  constituted  in  the  supreme  court,  it  is  the  duty  of  the  court,  ex 
mero  motu,  to  inspect  the  record  proper  for  errors:  Wallace  v.  Salisbury,  147- 
58. 

Supreme  court  will  not  set  aside  verdict  because  damages  awarded  are 
excessive,  unless  trial  judge  has  grossly  abused  his  discretion:  Harvey  v. 
Railroad,  153-567. 

1543. 

When  a  new  trial  has  been  granted  as  to  one  party,  the  appeal  in  the  same 
action  by  the  other  party  will  be  dismissed:  Hawk  v.  Lumber  Co.,  149-16. 

No  summary  of  exceptions  necessary  in  case  on  appeal  where  error  appears 
on  the  face  of  the  record:  Ullery  v.  Guthrie,  148-417. 

1544. 

Whenever  the  court  below  refuses  to  obey  the  mandate  of  the  supreme 
court  as  contained  in  its  opinion  disposing  of  the  case  on  appeal,  the  proper 
remedy  is  by  mandamus:  Tussey  v.  Owen,  147-335. 

The  dismissal  of  an  appeal  from  an  interlocutory  order  dissolving  the  in- 
junction does  not  necessarily  dismiss  the  action,  but  leaves  it  pending:  Wallace 
v.  Wilkesboro,  151-614. 

No  appeal  from  interlocutory  order  affecting  title  to  timber  should  be  taken 
in  an  action  for  damages  for  cutting,  and  leave  open  exceptions  on  question  of 
damages  for  future  determination:  Moore  v.  Lumber  Co.,  150-261. 

As  to  premature  appeals,  see  Richardson  v.  Express  Co.,  151-60;  Gray  v. 
James,  147-139;  Riley  v.  Sears,  151-187. 
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1545. 

When  pleadings  and  proof  vary,  the  supreme  court  can  allow  amendment 
to  pleadings  to  conform  to  proof:  Andrews  v.  Grimes,  148-437. 

Where  new  trial  is  asked  for  newly  discovered  evidence,  affidavit  must  set 
out  that  evidence  is  new,  not  cumulative,  and  that  due  diligence  was  used  to 
secure  it:  Gay  v.  Mitchell,  146-509. 

1546. 

A  matter  of  law  determined  on  appeal  will  not  again  be  heard  on  another 
appeal  in  the  same  case.  The  proper  procedure  is  upon  a  petition  to  rehear: 
Britt  v.  Railroad,   148-37. 

A  motion  for  new  trial  in  supreme  court  for  newly  discovered  evidence 
will  not  be  entertained  after  case  has  been  certified  down,  nor  will  an  ungranted 
petition  to  rehear  put  the  case  in  supreme  court:  Smith  v.  Moore,  150-158. 

Upon  a  second  appeal  in  the  same  cause  of  action,  appellant  may  not  have 
a  rehearing  of  matters  disposed  of  in  the  first  appeal:  Gerock  v.  Tel.  Co.,  147-1. 

Where  error  is  apparent  upon  the  face  of  a  final  judgment  which  has  been 
affirmed  on  appeal  by  supreme  court,  the  remedy  is  by  a  petition  to  rehear: 
Hunter  v.  Nelson,    151-184. 

1555b.  Fireman  to  be  assistant  janitor.  The  fireman  of  the 
supreme  court  building  shall  be  appointed  by  the  chief  justice  and 
associate  justices  of  the  supreme  court,  and  when  not  engaged  in 
his  duties  as  fireman  shall  act  as  assistant  janitor  of  the  supreme 
court,  and  shall  assist  in  the  cleaning  and  care  of  the  supreme  court 
and  perform  such  other  duties  as  may  be  designated  by  the  said 
justices  of  the  supreme  court. 

1911,  c.  156. 

1556,  rule  4. 

This  rule  and  rule  6  are  in  pari  materia,  and  should  be  construed  together 
and  harmonized:  Paul  v.  Carter,  153-26. 

Rule  6. 

This  rule  and  rule  4  are  in  pari  materia  and  should  be  construed  together 
and  harmonized:  Paul  v.  Carter,  153-26. 

The  proviso  of  this  rule  must  be  construed  in  connection  with  rule  4,  and 
in  order  for  collateral  relation  of  the  half-blood  to  inherit,  he  must  be  of  the 
blood  of  the  ancestor  from  whom  the  estate  was  derived:  Watson  v.  Sullivan, 
153-246. 

Rule  9. 

Under  a  devise  of  lands  by  the  testator  to  his  daughter,  with  a  limitation 
over,  in  the  event  she  should  die  "without  leaving  a  lawful  heir,"  the  illegiti- 
mate children  of  the  daughter,  born  after  the  death  of  the  testator,  and  surviv- 
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ing  their  mother,  come  within  the  descriptive  words  of  the  devise,  and  take 
an  absolute  estate  after  her  death:  Harrell  v.  Hagan,  147-111. 

Rule  13. 

The  efficacy  of  this  act  depends  upon  two  essentials,  an  exclusive  cohabi- 
tation of  parents  at  time  of  birth,  and  paternity  of  person  from  whom  property 
claimed  is  derived:  Spaugh  v.  Hartman,  150-454. 

The  matters  essential  to  show  under  this  section  can  be  shown  by  repu- 
tation, declarations  and  conduct:  Spaugh  v.  Hartman,  150-454. 

1561.  [Amended  by  inserting  in  the  last  line  after  the  word 
;born"  the  word  "alive."] 

1911,  c.  117. 

Subsec.  2. 

The  issue  of  adultery  in  an  action  for  divorce  from  wife  is  material,  and 
must  be  answered  to  establish  the  fact;  and  an  answer  to  a  subsequent  issue 
finding  that  the  offense,  if  committed,  was  condoned,  does  not  necessarily 
find  the  fact  of  adultery:  McKenzie  v.  McKenzie,  153-242. 

1562,  subsec.  1. 

To  constitute  abandonment  it  is  not  necessary  that  the  husband  should 
leave  the  state:  Witty  v-.  Barham,  147-479. 

A  separation  by  consent  of  husband  and  wife  does  not  constitute  abandon- 
ment: Ibid. — but  subsequent  acts  of  one  or  the  other  after  separation  may 
constitute  it:  Ibid. 

Subsec.  4. 

We  are  not  aware  that  the  wife's  provocation  ever  justifies  or  excuses  the 
husband  in  becoming  an  habitual  drunkard:  Barringer  v.  Barringer,  153-392. 

1563. 

Need  not  state  in  complaint  that  knowledge  of  the  facts  as  basis  for  divorce 
was  in  plaintiff's  possession  for  six  months  prior  to  action;  it  must  be  in  affi- 
davit: Kinney  v.  Kinney,  129-321. 

1564. 

Evidence  of  an  act  of  adultery  between  the  defendant  and  her  corespondent 
at  a  time  other  than  charged  in  the  complaint  is  competent:  Kinney  v.  Kinney, 
149-321. 

An  issue  as  to  a  specific  act  of  adultery  of  the  wife  was  properly  submitted 
if  raised  by  the  pleadings  and  germane  to  the  inquiry:  Kinney  v.  Kinney, 
149-321. 

Abandonment  as  a  defense  must  be  set  up  by  answer;  plaintiff  does  not 
have  to  plead  or  prove  that  he  has  not  abandoned:  Kinney  v.  Kinney,  149-321. 
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1571. 

This  section  does  not  apply  to  a  landowner  recovering  permanent  damages 
to  his  land  by  reason  of  telephone  line  being  built  across  it:  Wade  v.  Tel  Co., 
147-219. 

1573. 

Case  referring  to  section:  Power  Co.  v.  Whitney  Co.,  150-31. 

1574. 

Measure  of  permanent  damages  in  placing  electric  wires  overhead:  Lam- 
beth v.  Power  Co.,  152-371. 

The  measure  of  damages  for  construction  of  telephone  lines  over  a  person's 
land  is  the  difference  in  value  before  the  line  was  constructed  and  afterwards: 
Ibid. 

1577a.  Appropriation  of  public  highway  for  development  of 
electric  power.  Every  electric  power  or  hydro-electric  power 
corporation,  which  may  exercise  the  right  of  eminent  domain  under 
the  public  laws  of  North  Carolina,  revisal  one  thousand  nine  hun- 
dred and  five,  section  twenty-five  hundred  and  seventy-five,  where, 
in  the  development  of  electric  or  hydro-electric  power  it  shall  be- 
come necessary  to  use  or  occupy  any  public  highway,  or  any  part 
of  the  same,  after  obtaining  the  consent  of  the  board  of  county 
commissioners  of  the  county  in  which  such  public  highway  is  sit- 
uate, shall  have  the  power  to  appropriate  said  public  highway  for 
the  development  of  electric  or  hydro-electric  power:  Provided,  that 
said  electric  power  or  hydro-electric  power  corporation  shall  con- 
struct an  equally  good  public  highway,  by  a  route  to  be  selected  by 
and  subject  to  the  approval  and  satisfaction  of  the  board  of  county 
commissioners  of  the  county  in  which  said  public  highway  is  sit- 
uated :  Provided  further,  that  said  company  shall  pay  all  damages 
to  be  assessed  as  provided  by  law,  by  the  damming  of  water,  the 
discontinuance  of  the  road,  and  for  the  laying  out  of  said  new 
road. 

1911,  c.  114. 

1578. 

An  estate  devised  to  D.  "and  the  lawful  heirs  of  his  body  lawfully  begotten," 
conveys  the  fee:  152-220. 

1579. 

When  lands  are  granted  to  husband  and  wife,  and  it  appears  from  the  words 
of  the  grant  that  the  intention  was  to  create  a  joint  tenancy  or  tenancy  in  com- 
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mon  they  will  take  and  hold  as  tenants  in  common,  and  not  as  tenants  by 
the  entireties:    Isley  v.  Sellars,  153-374. 

When  one  of  two  tenants  in  common  makes  a  conveyance  of  his  interest 
to  the  wife  of  his  cotenant,  the  cotenant  and  wife  then  hold  as  tenants  in  com- 
mon: Ibid. 

Where  husband  and  wife,  who  are  tenants  by  entireties,  sell  land  and  money 
is  paid  husband,  who  dies,  the  wife  can  recover  from  his  administrator  the 
fund  derived:     Isley  v.  Sellars,   153-374. 

Where  husband  and  wife  derive  title  jointly,  neither  is  entitled  to  a  parti- 
tion or  to  money  derived  from  a  voluntary  sale  of  timber  cut  therefrom  as  a 
matter  of  right:  Jones  v.  Smith  &  Co.,  149-318. — for  the  constitution  makes 
no  change  in  the  statute  as  to  the  right  of  survivorship:  Ibid. 

No  execution  and  sale  can  be  had  of  the  interest  of  husband  or  wife  in  lands 
which  they  hold  as  tenants  by  the  entireties.  The  interest  of  neither,  during 
their  joint  lives,  becomes  subject  to  the  hen  of  a  docketed  judgment:  Hood 
v.  Mercer,  150-699. 

1581. 

Under  a  devise  of  an  estate  in  fee  with  a  limitation  over  on  the  death  of  the 
devisee  without  heir  or  heirs  of  the  body,  the  event  by  which  such  estate  is 
to  be  determined  will  be  referred,  not  to  the  death  of  the  devisor,  but  to  that 
of  the  several  takers  of  the  estate  in  remainder,  respectively,  without  leaving 
a  lawful  heir:  Perrett  v.  Bird,  152-222. 

Section  referred  to  in  Staton  v.  Godard,  148-434. 

Where  in  one  item  of  a  will  a  certain  tract  was  devised  to  D.  "and  the 
lawful  heirs  of  his  body  lawfully  begotten,"  and  in  another  item  it  was  provided 
that  in  case  of  death  of  either  of  testator's  children,  his  portion  should  revert 
to  the  surviving  one,  with  further  contingent  limitations;  Held,  these  items 
should  be  construed  together,  and  that  the  estate  devised  to  D.  was  not  in 
fee  but  a  base  and  qualified  fee  defeasable  on  death  of  D.  without  leaving 
living  lineal  descendants:  Perrett  v.  Bird,  152-220. 

1583. 

An  estate  granted  to  D.  for  life  and  then  to  the  heirs  of  S.  who  was  then 
alive,  is  operative  as  to  the  conveyance  of  remainder  under  this  section:  Con- 
dor v.  Secrest,  149-201. 

1586a.  Division  of  assessment  for  improvements  between 
life  tenant  and  remainderman.  Whenever  any  real  estate  is 
in  the  possession  or  enjoyment  of  a  tenant  for  life,  or  a  tenant  for 
a  term  of  years,  and  an  assessment  is  laid  or  levied  on  said  prop- 
erty by  any  city,  town,  county,  township,  municipal  district,  or 
the  state,  to  cover  the  cost  of  permanent  improvements  ordered  put 
thereon  by  the  law  or  ordinances  of  such  city  or  town,  township, 
or  municipal  district,  such  as  paving  streets  and  sidewalks,  laying 
sewer  and  water  lines,  draining  lowlands,  and  permanent  improve- 
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ments  of  a  like  character,  which  constitute  a  lien  upon  such  prop- 
erty, the  amount  so  assessed  for  such  purposes  shall  be  paid  by  the 
tenant  for  life  or  for  years,  and  the  remaindermen  after  the  life 
estate,  or  the  owner  in  fee  after  the  expiration  of  the  tenancy  for  a 
term  of  years,  pro  rata  their  respective  interests  in  said  real  estate. 
In  calculating  the  respective  interests  of  a  tenant  for  life  and 
the  remainderman  in  fee,  the  duration  of  the  life  tenancy  should 
be  ascertained  and  the  expectation  of  life  of  the  tenant  as  is  pro- 
vided by  law  by  the  mortuary  table,  chapter  thirty- four,  volume 
one,  Revisal  of  one  thousand  nine  hundred  and  five,  as  near  as  may 
be  justly  and  fairly  done.  If  said  assessment,  after  same  shall  be 
laid  or  levied,  shall  all  be  paid  by  either  the  tenant  for  life  or  the 
tenant  for  a  term  of  years,  or  by  the  remainderman,  or  the  owner 
in  fee,  the  party  paying  more  than  his  pro  rata  share  of  the  same 
shall  have  the  right  to  maintain  an  action  in  the  nature  of  a  suit 
for  contribution  against  the  delinquent  party  to  recover  from  him 
the  pro  rata  share  of  such  assessment,  with  interest  thereon  from 
the  date  of  such  payment,  and  be  subrogated  to  the  right  of  the 
city,  town,  township,  municipal  district,  county,  or  the  State,  to  a 
lien  on  said  property  for  the  same. 
1911,  c.  7. 

1588. 

This  section  is  inapplicable  to  this  case:  Vaughan  v.  Wise,  152-31. 

1589. 

Supreme  court's  jurisdiction  does  not  extend  to  construction  of  certain 
wills  that  may  be  involved  in  action  hereunder:  Heptinstall  v.  Newsome,  146- 
503. 

Under  this  section  plaintiff  in  ejectment  does  not  have  to  allege  possession 
in  defendant:  Land  Co.  v.  Lange,  150-26. 

This  section  enlarges  the  power  of  courts  to  entertain  suits  to  quiet  title, 
where  conditions  were  formerly  such  that  a  possessory  action  could  not  be 
brought;  and  the  statute  is  liberally  construed  so  that  court  can  acquire  juris- 
diction to  clear  up  obscure  contingent  limitations,  which  are  imposed  upon 
titles:  Campbell  v.  Cronly,  150-457. 

When  a  lien  by  mortgage  appears  by  record  to  be  valid  upon  lands  descend- 
ing to  the  widow  and  heirs  at  law,  but  which  was  paid  off  by  their  intestate,  it 
is  a  cloud  upon  their  title ;  otherwise  where  such  adverse  claim  of  title  appears 
to  be  void  on  its  face:  McArthur  v.  Griffith,  149-547. 

Plaintiff,  in  an  action  to  remove  cloud  from  title,  described  in  his  complaint 
two  acres  which  he  didn't  claim.  He  later  amended  complaint,  without  objec- 
tion, so  as  to  exclude  the  two  acres.  Defendant  filed  answer  asking  that 
plaintiff's  claim  to  the  two  acres,  which  was  a  cloud  upon  his  title,  be  removed. 
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Held,  since  the  amendment  of  complaint  without  objection,  improper  to  sub- 
mit issue  as  to  the  two  acres:  Webster  v.  Williams,  153-309. 

1590. 

This  section  is  constitutional  and  valid:  Smith  v.  Miller,  151-620. 
Case  where  judge  orders  money  derived  from  sales  invested  in  a  hotel 
which  brings  up  many  questions  that  are  reviewed:  Smith  v.  Miller,  151-620. 

1596a.  Certain  maps  as  evidence.  The  secretary  of  state 
of  North  Carolina  is  empowered,  and  hereby  directed,  to  cause  to 
be  copied  upon  tracing  cloth  or  linen  the  following  maps  now  on 
file  in  his  office : 

(1)  "Map  of  the  Cherokee  Lands  made  by  Robert  Lane,  Esq., 
in  July,  one  thousand  eight  hundred  and  twenty." 

(2)  "A  map  of  the  Cherokee  county  in  North  Carolina  sur- 
veyed in  the  year  one  thousand  eight  hundred  and  thirty-seven. 
Drawn  from  the  return  of  deputy  surveyors.  By  R.  Deaven  Prs. 
Sr." 

Certified  copies  by  the  secretary  of  state  of  the  copies,  or  parts 
thereof,  so  made  pursuant  to  this  section,  shall  have  the  same 
force  and  effect  and  be  entitled  to  the  same  force  and  effect  as 
evidence  as  certified  copies  of  the  whole  or  parts,  as  the  case  may 
be,  of  the  said  original  maps. 

1911,  c.  175. 

1621. 

The  words  "which  information  was  necessary  to  enable  him  to  prescribe" 
construed:  Smith  v.  Lumber  Co.,  147-62. 

1625. 

An  itemized  statement  duly  verified  of  services  rendered  a  railroad  em- 
ployee does  not  come  under  this  section:  Hospital  Asso.  v.  Hobbs,  153-188. 

1631. 

Where  deceased  had  no  interest  in  the  land  in  dispute,  but  simply  made 
a  deed  to  it  as  assignee  of  a  purchaser  in  accordance  with  directions  given, 
his  evidence  as  to  how  the  deed  was  to  be  drawn  by  him  is  competent  under 
1631,  as  no  claim  of  title  is  made  under  him:  Condor  v.  Serest,  149-201. 

A  physician  cannot  testify  as  to  his  professional  visits  to  deceased,  the 
number,  the  sum  due  therefor,  being  "personal  transactions,"  and  the  defend- 
ant not  having  testified  as  to  it:  Knight  v.  Everett,  152-118. 

In  an  action  to  engraft  a  resulting  trust  on  lands  alleged  to  have  been  bought 
by  O.  at  a  public  sale  in  behalf  of  H.,  both  deceased,  testimony  of  witnesses, 
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who  are  interested  in  the  result  of  action  as  to  conversation  between  O.  and 
H.  is  incompetent:  Harrell  v.  Hagan,  150-242. 

1634. 

In  the  trial  the  solicitor  tendered  to  defendant  his  wife  as  a  witness,  and 
defendant  didn't  use  her;  solicitor  commented  on  it,  and  defendant  objected: 
Held,  that  judge  should  have  cautioned  jury  that  it  could  not  be  used  to  defend- 
ant's prejudice:  State  v.  Cox,  150-846. 

Where  solicitor  tenders  wife  to  defendant  as  a  witness  and  the  judge  cures 
it  by  instructions:  State  v.  Spivey,  151-676. 

1635. 

While  wife  is  not  a  competent  witness  against  husband  in  the  trial  of  a 
criminal  action,  her  declarations  made  in  his  presence  under  circumstances 
naturally  calling  for  his  reply,  if  untrue,  concerning  which  he  remained  silent, 
are  competent:  State  v.  Record,  151-695. 

1645. 

Deposition  of  a  person  over  seventy-five  miles  away  may  be  read,  if  regularly 
taken  and  subpoena  has  been  duly  issued — not  necessarily  served:  Mfg.  v. 
Townsend,  153-244. 

1647. 

A  motion  made  upon  the  trial  of  the  cause  to  suppress  a  deposition,  because 
it  was  taken  before  issue  was  joined  is  made  too  late:  Freeman  v.  Brown, 
151-111. 

1648. 

A  plaintiff  is  not  required  to  delay  taking  a  deposition  until  after  answer 
is  filed:  Freeman  v.  Brown,  151-111. 

Objection  to  the  reading  of  a  deposition  for  the  reason  that  the  subpoena 
was  returned  "not  to  be  found"  is  waived  if  not  taken  before  beginning  of 
the  trial:  Mfg.  Co.  v.  Townsend,  153-244. 

1652.  [Amended  by  striking  out  the  period  after  the  word 
"clerk"  in  line  28  and  inserting  the  words :  "Or  by  a  notary  public 
of  this  or  any  other  state  or  foreign  country  without  a  commission 
issuing  from  the  court,"  and  by  adding  after  the  word  "commis- 
sioners" in  the  next  line  the  words  "or  notary  public."] 

1911,  c.  158. 

A  plaintiff  is  not  required  to  delay  taking  a  deposition  until  answer  is  filed: 
Freeman  v.  Brown,  151-111. 

1661.  [Amended  by  inserting  "Perquimans"  after  the  word 
"Brunswick;"  also  by  striking  out  "Northampton"  and  inserting 
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"Sampson ;"  also  by  adding  the  following :  "Provided  further,  that 
a  wire  fence  four  feet  high  shall  be  a  lawful  fence  in  Tyrrell 
county."] 

1909,  cc.  55,  94,  178;  1911   (P.  L.  L.)  c.  15. 

1662.  [Amended  by  striking  out  the  word  "and"  in  the  last 
line  and  adding  after  the  word  "McDowell"  the  words  "and  North- 
ampton."] 

1909,  c.  178. 

1684. 

The  county  commissioners  can  declare  a  mountain  range,  a  creek,  or  other 
natural  line  as  the  limit  within  which  the  law  shall  operate:  State  v.  Mathis, 
149-546. 

1689.  [Amended  by  inserting  between  the  word  "agency" 
and  the  word  "this,"  in  line  forty,  the  following:  "Nor  shall  the 
courts  of  this  state  have  any  jurisdiction  to  entertain  any  suit  or 
action  brought  upon  a  judgment  based  upon  any  such  contract."] 

1909,  c.  853. 

A  subsequent  promise  made  by  one  of  the  contracting  parties  to  the  other 
to  repay  him  for  loss  arising  from  a  contract  for  futures  is  void:  Burns  v.  Tom- 
linson,   149-645. 

An  agent  for  a  principal  to  a  contract  made  in  violation  of  this  section  can- 
not recover  for  any  loss  he  may  have  sustained  on  account  thereof,  as  such 
act  of  agency  would  be  a  misdemeanor:  Burns  v.  Tomlinson,  149-645. 

Cotton  future  case  based  upon  a  transaction  prior  to  enactment  of  part  of 
this  section  in  1905:  Burns  v.  Tomlinson,  147-634. 

No  recovery  can  be  had  upon  a  gaming  contract:  Edgerton  v.  Edgerton, 
153-167. 

1691. 

When  defendant  pleads  in  a  verified  answer  that  contract  was  for  "futures," 
the  burden  of  proof  is  upon  plaintiff  to  show  that  it  was  a  lawful  one — that 
actual  delivery  was  intended  by  the  parties,  and  not  merely  that  either  had 
the  privilege  of  calling  therefor:  Burns  v.  Tomlinson,  149-645. 

Proof  that  the  commodity  was  not  actually  delivered  at  the  date  of  the 
contract,  and  that  one  of  the  parties  agreed  to  secure  or  deposit  "margins" 
constitutes  prima  facie  evidence  of  a  void  contract:  Burns  v.  Tomlinson, 
149-645. 

1695a.  Certain  lakes  not  subject  to  grant.  White  Lake, 
Singletary  Lake,  Black  Lake,  Waccamaw  Lake,  and  any  other 
lake  in  Bladen,  Columbus,  or  Cumberland  counties,  containing  five 
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hundred  acres  or  more,  shall  never  be  sold  or  conveyed  to  any 
person,  firm,  or  corporation,  but  shall  always  be  and  remain  the 
property  of  the  state  of  North  Carolina  for  the  use  and  benefit  of 
all  the  people  of  the  state. 

1911,  c.  8. 

1707. 

Attacking  the  entry  for  vagueness  of  description:  Call  v.  Robinett,  147-615. 

After  survey  and  issuance  of  a  grant,  the  entry  cannot  be  collaterally  at- 
tacked for  vagueness:  Call  v.  Robinett,  147-615. 

When  there  are  two  enterers,  if  the  first  entry  is  too  vague,  but  the  enterer 
make  his  entry  certain  by  a  survey  before  the  second  entry,  it  is  sufficient 
notice:  Call  v.  Robinett,   147-615. 

Where  entry  too  vague  to  give  notice,  it  may  not  be  aided  by  parol  evidence: 
Call  v.  Robinett,  147-615. 

1708. 

The  posting  of  the  notice  of  the  entry  should  be  made  by  the  entry-taker 
and  not  by  the  enterer:  Garrison  v.  Williams,  150-674. 

1709. 

Proceeding  in  case  where  two  enterers  got  their  entries  of  a  piece  of  land 
made  out  as  being  in  two  different  counties;  though  the  same  land:  Ullery 
v.Guthrie,  148-417. 

When  plaintiff  (enterer)  introduces  a  valid  grant,  issued  prior  to  his,  it 
is  unnecessary  for  defendant,  claimant,  to  show  a  connected  title  therewith: 
Babb  v.  Mfg.  Co.,  150-139. 

The  requirement  that  protest  be  filed  within  the  time  of  advertisement 
required  is  mandatory:  Garrison  v.  Williams,  150-674. — and  this  is  a  condition 
annexed  to  the  right  of  protest  and  not  a  statute  of  limitations:  Ibid. 

Protestants  cannot  introduce  a  grant  to  a  third  party  under  whom  they 
do  not  claim  for  the  purpose  of  showing  that  land  was  not  vacant:  Lumber 
Co.  v.  Clarke,  152-544. 

1716. 

Plats  required  to  be  made  are  evidence  in  a  case  involving  boundaries, 
etc.:  Lumber  Co.  v.  Hutton,  152-537. 

1729. 

The  question  whether  the  grant  by  the  state  of  her  vacant  lands  corresponds 
with  the  entry  is  one  for  the  officers  empowered  to  issue  the  grant  and  is  not 
open  to  attack  by  a  stranger  to  the  title  or  by  a  subsequent  claimant  under 
the  state:  Call  v.  Robinett,  147-615. 

An  assignment,  though  procured  by  fraud,  of  an  entry  upon  state's  vacant 
land  does  not  per  se  raise  a  presumption  of  fraud,  and  the  recorded  certificate 
thereof  and  of  the  entry  cannot  affect  subsequent  purchasers  for  value  without 
knowledge  of  the  fraud:  Phillips  v.  Lumber  Co.,  151-519. 
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1733.  [Repealed;  and  the  following  substituted  in  its  place :[ 
One  dollar  and  fifty  cents  an  acre  shall  be  paid  to  the  state  treasurer 
for  every  acre  of  land  that  may  be  entered.  All  lands  entered  for 
which  a  grant  has  been  obtained  at  the  price  of  one  dollar  and 
fifty  cents  an  acre  shall  be  free  from  all  claims,  title  or  interest  that 
is  now  vested  in  the  state  of  North  Carolina  or  the  state  board  of 
education. 

1734. 

The  plat  as  evidence  in  action  involving  boundaries:  Lumber  Co.  v.  Hutton, 
152-537. 

1737. 

Case  referring  to  section:  Ullery  v.  Guthrie,  148-421. 

1747.   [Amended    by    substituting    the    word    " twelve"    for 

"eight"  in  the  sixth  line.] 

1909,  c.  167;  1911,  c.  182. 

1762.  [Amended  by  inserting  after  the  word  "lifetime,"  in 
line  two,  "  and  with  the  written  consent  and  privy  examination  of 
the  mother,  if  she  be  living;"  and  also  after  the  word  "writing," 
in  line  three,  the  following:  "if  the  mother  be  dead."] 

1911,  c.  120. 

1789a.  Guardians  to  cultivate  lands  of  their  wards.     Where 

any  parent  of  a  minor  child  is  now  or  shall  hereafter  qualify  as 
guardian  of  his  or  her  said  minor  child,  and  said  ward  shall  own 
or  be  entitled  to  the  possession  of  any  real  estate  used  or  that  may 
be  used  for  agricultural  purposes,  it  shall  be  lawful  for  such  guar- 
dian to  make  application  to  the  clerk  of  the  superior  court  of  the 
county  wherein  said  land  is  situate  for  permission  to  cultivate  said 
land,  setting  forth  in  said  application  the  nature,  extent  and  loca- 
tion of  the  same;  whereupon  it  shall  be  the  duty  of  the  clerk  of 
the  superior  court  of  said  county  to  appoint  three  disinterested 
freeholders,  residents  of  said  county,  who  shall  go  upon  said  land 
and,  after  being  duly  sworn  to  act  impartially,  assess  the  annual 
rental  value  thereof.  Said  commissioners  shall  report  their  pro- 
ceedings and  findings  to  the  clerk  of  the  superior  court  within  ten 
days  after  the  notification  of  their  appointment;  and  if  said  clerk 
shall  deem  the  same  to  be  to  the  interest  of  said  ward  he  shall 
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make  an  order  allowing  said  guardian  to  cultivate  said  land  for  a 
term  not  exceeding  three  years  (provided  the  same  shall  not  ex- 
tend beyond  the  coming  of  age  of  said  minor)  at  the  annual  rental 
value  assessed  by  said  commissioners,  to  be  paid  to  said  wards  by 
said  guardian.  Said  commissioners  shall  receive  as  compensation 
for  said  services  the  same  fees  as  are  allowed  commissioners  in 
partition  of  real  estate. 

1909,  c.  57. 

1807. 

The  express  trust  existing  between  guardian  and  ward  terminates  at  the 
death  of  the  latter,  and  then  the  ward's  distributees  may  have  administrator 
appointed  and  call  for  an  accounting:  Lowder  v.  Hathcock,  150-438. 

1818a.  Trust  funds  removed  to  another  state.     When   any 

personal  estate  in  this  state  is  vested  in  a  trustee  resident  therein, 
and  those  having  the  beneficial  interest  in  the  said  estate  are  non- 
residents of  this  state,  the  clerk  of  the  superior  court  of  the  county 
in  which  the  said  trustee  resides  may,  on  a  petition  filed  for  that 
purpose,  order  him  or  his  personal  representative  to  pay,  transfer, 
and  deliver  the  said  estate,  or  any  part  of  it,  to  a  non-resident 
trustee  appointed  by  some  court  of  record  in  the  state  in  which  the 
said  beneficiary  or  beneficiaries  reside.  No  such  order  of  any  clerk 
shall  be  valid  and  in  force  until  approved  by  the  resident  judge  of 
said  judicial  district,  or  the  judge  holding  court  in  such  district. 
No  such  order  shall  be  made,  in  the  case  of  a  petition,  until  notice 
of  the  application  shall  have  been  given  to  all  persons  interested 
in  such  trust  estate,  as  now  required  by  law  in  other  special  pro- 
ceedings, nor  until  the  court  shall  be  satisfied  by  authentic  docu- 
mentary evidence  that  the  non-resident  trustee,  appointed  as  afore- 
said, has  given  bond,  with  sufficient  surety,  for  the  faithful 
execution  of  the  trust,  nor  until  it  is  satisfied  that  the  payment  and 
removal  of  such  estate  out  of  the  state  will  not  prejudice  the  right 
of  any  person  interested  or  to  become  interested  therein.  When 
any  guardian  or  committee,  trustee  or  other  person  in  this  state, 
shall  pay  over,  transfer,  or  deliver  any  estate  in  his  hands  or  vested 
in  him,  under  any  order  or  decree  made  in  pursuance  of  this  section, 
he  shall  be  discharged  from  all  responsibility  therefor. 

1911,  c.  161. 

1847. 

State  has  no  right  of  appeal  from  order  releasing  prisoner  in  habeas  corpus: 
In  re  Williams,  149-436. 
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1853. 

In  the  exercise  of  a  sound  legal  discretion,  subject  to  review  on  appeal, 
the  court,  in  habeas  corpus  proceedings,  may,  in  proper  instances,  order  the 
child  into  the  custody  of  some  third  and  fit  person  against  the  claims  of  the 
father  and  mother  therefor:  In  re  Constance  Turner,  151-474. 

1854. 

Upon  an  appeal  the  supreme  court  will  only  review  "errors  of  law  or  legal 
inference"  and  not  findings  of  fact  made  by  lower  court  upon  competent  evi- 
dence: Stokes  v.  Cogdell,  153-181. 

1862. 

For  special  act  regulating  hunting  in  the  following  counties:  see  1909,  c. 
840:  Beaufort,  Hyde,  Pamlico,  Washington,  Tyrrell,  Currituck,  Camden, 
Perquimans,  Chowan,  Randolph,  Onslow,  Nash,  Clay,  Stokes,  Davie,  Madi- 
son, Jackson,  Sampson,  Wilkes,  Montgomery,  Polk,  Pender,  Hertford,  Wilson, 
Wayne,  Franklin,  Macon,  Harnett,  Duplin,  Pasquotank,  Gaston,  Johnston, 
.  Jones,  Carteret,  Lincoln,  Vance,  Henderson,  Richmond,  Forsyth,  Yadkin, 
Caswell,  Stanley,  Union,  Robson,  Cleveland,  Mitchell,  Swain,  Gates,  Pitt, 
Bertie,  Warren  and  Graham. 

1872.   [Amended  by  adding  the  following  to  the  end  of  the 

section:  Provided,  however,  that  the  non-resident  child  or  parent 
of  a  resident  owner  of  land  in  this  state  shall  be  allowed  to  hunt 
on  the  lands  of  his  parent  or  child  as  though  he  were  a  resident  of 
this  state.] 

1909,  c.  185. 

1881.   [Amended  so  that  the  close  season  for  the  following 

counties  is  as  stated : 

Beaufort  (Richland  township),  from  the  first  day  of  February 
to  the  fourth  day  of  July.     191 1   (P.  L.  L.) 

Bertie,  from  the  first  day  of  January  to  the  first  day  of  Septem- 
ber.    1909,  c.  717. 

Bladen,  from  the  thirty-first  of  December  to  the  thirtieth  of 
September.     191 1    (P.  L.  L.) 

Clay,  from  the  fifteenth  of  January  to  the  fifteenth  of  October. 
191 1  (P.  L.  L.),  c.  200. 

Harnett,  from  the  sixth  day  of  March,  one  thousand,  nine  hun- 
dred and  nine,  until  November  first,  one  thousand  nine  hundred 
and  fourteen.     1909,  c.  66j. 

Cumberland  and  Greene,  for  three  years  from  March  fifth,  one 
thousand  nine  hundred  and  nine.     1909,  c.  572. 
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Craven;  from  first  day  of  February  to  the  first  of  September. 
1909,  c.  519. 

Dare  (except  Hatteras  township),  from  the  first  of  February 
to  the  first  of  October.  In  Hatteras  township,  from  the  first  of 
January  to  the  fifteenth  of  November.     191 1   (P.  L.  L. ),  c.  187. 

Haywood,  from  the  first  of  January  to  the  first  day  of  Decem- 
ber.    191 1   (P.  L.  L.) 

Hyde  (Currituck  township)  from  the  first  of  February  to  the 
first  of  October.     191 1  (P.  L.  L.) 

Montgomery,  for  five  years  from  the  third  of  February,  one 
thousand  nine  hundred  and  eleven.     191 1   (P.  L.  L. ),  c.  100. 

Randolph,  for  five  years  from  the  third  of  February,  one  thou- 
sand nine  hundred  and  eleven.     191 1  (P.  L.  L.),  c.  100. 

Richmond  (except  Steele's  township),  from  fifteenth  of  Decem- 
ber to  fifteenth  of  November.  In  Steele's  township,  from  fifteenth 
of  February  to  twentieth  of  November.     1909,  cc.  699,  756. 

Scotland,  from  fifteenth  of  December  to  fifteenth  of  November. 
1909,  c.  699. 

Pamlico,  from  the  first  of  February  to  the  first  of  September. 
1909. 

Stanly,  for  five  years,  from  the  third  day  of  February,  one  thou- 
sand nine  hundred  and  eleven.     191 1   (P.  L.  L.),  c.  100. 

Transylvania,  Jackson,  Haywood  and  Henderson,  from  first  day 
of  November  to  fifteenth  day  of  December,  except  that  bucks  with 
horns  large  enough  to  be  distinctly  seen  in  the  woods  may  be 
hunted  or  killed,  but  not  chased  with  dogs :  Provided,  that  all  per- 
sons owning  private  parks,  having  suitable  fences  around  same, 
and  who  raise  deer  for  the  purpose  of  propagation  and  have  do- 
mesticated deer  therein,  may  kill  any  of  their  said  deer  at  their 
option  at  any  time  of  the  year.  That  no  person  shall  kill  in  one 
year  more  than  two  bucks,  and  shall  not  hunt  at  night  with  light. 

Tyrrell  (South fork  township),  from  February  fifteenth  to  Aug- 
ust first.     1909,  c.  207. 

Vance,  from  the  first  day  of  March  to  the  fifteenth  day  of 
November,  deer  cannot  be  shot  or  hunted  with  guns,  but  can  be 
run  down  and  caught  with  hounds.     1909,  c.  516. 

Wake,  from  first  day  of  March  to  the  first  day  of  November. 
1909,  c.  723. 

Washington,  from  the  fifteenth  day  of  January  to  the  first  day 
of  October.     191 1  (P.  L.  L.),  c.  216. 
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1882.   [Amended  so  that  the  close  season  for  the  following 

counties  is  as  stated : 

Bertie,  from  the  first  day  of  March  to  the  first  day  of  Novem- 
ber.    1909,  c.  717. 

Bladen,  from  the  thirty-first  day  of  January  to  the  thirtieth  day 
of  September.     191 1  (P.  L.  L.) 

Catawba,  from  the  twenty-fifth  of  January  to  the  twenty-fifth 
of  November.     191 1  (P.  L.  L.) 

Clay,  from  the  fifteenth  of  January  to  the  fifteenth  of  October. 
191 1  (P.  L.  L.),  c.  200. 

Duplin,  from  the  first  of  February  to  the  first  of  November. 
1911  (P.  L.  L.) 

Edgecombe  and  Nash,  from  the  first  day  of  March  to  the  first 
day  of  October.     1909,  c.  512. 

Forsyth,  from  the  first  day  of  February  to  the  first  of  November. 
1911  (P.  L.  L.) 

Haywood,  from  the  first  of  February  to  the  first  of  September. 
1911  (P.  L.  L.) 

Guilford,  from  the  first  day  of  February  to  the  first  day  of 
August.     1909,  c.  338;  191 1  (P.  L.  L.),  c.  125. 

Hyde  (Currituck  township),  from  the  first  of  February  to  the 
first  of  November.     191 1,  c.  131. 

Rockingham,  from  the  first  of  February  to  the  first  of  August. 
1911  (P.  L.  L.) 

Hertford,  from  the  first  day  of  March  to  the  fifteenth  day  of 
October.     1909,  c.  602. 

Lenoir,  from  the  first  day  of  March  to  the  fifteenth  day  of 
September.     1909,  c.  614.  , 

Sampson,  from  the  first  day  of  March  to  the  first  day  of  Novem- 
ber.    1909,  c.  56. 

Richmond  (Steele's  township),  from  the  fifteenth  day  of  Feb- 
ruary to  the  twentieth  day  of  November.     1909,  c.  756. 

Vance,  from  the  first  day  of  March  to  the  fifteenth  day  of 
November  squirrel  cannot  be  shot  or  hunted  with  gun,  but  can  be 
run  down  and  caught  with  hounds.   1909,  c.  516. 

Pitt  and  Wayne,  from  the  first  day  of  March  to  the  first  day  of 
October.     1909,  c.  196. 

Wake,  from  the  first  day  of  March  to  the  first  day  of  November. 
1909,  c.  J2^. 

Warren,  from  the  first  day  of  March  to  the  fifteenth  of  Novem- 
ber.    191 1,  c.  61. 
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Chowan,  from  the  fifteenth  of  March  to  the  fifteenth  of  Septem- 
ber.    1909,  c.  13. 

Currituck,  from  the  thirty-first  day  of  March  to  the  first  day  of 
October.     1909,  c.  351. 

1883.   [Amended  so  that  the  close  season  for  the  following 

counties  is  as  stated:] 

Bladen,  from  the  thirty-first  day  of  January  to  the  thirty-first 
day  of  October.     191 1  (P.  L.  L.),  c.  123. 

Clay,  from  the  fifteenth  of  January  to  the  fifteenth  of  October. 
191 1  (P.  L.  L.),  c.  200. 

Edgecombe,  from  the  first  day  of  January  to  the  first  day  of 
October.     191 1   (P.  L.  L.),  c.  189. 

Forsyth,  from  the  first  day  of  February  to  the  first  day  of  No- 
vember.    191 1  (P.  L.  L.) 

Montgomery,  from  the  first  day  of  January  to  the  first  day  of 
October.     191 1  (P.  L.  L.) 

Randolph,  from  the  first  day  of  January  to  the  first  day  of 
October.     191 1   (P.  L.  L.),  c.  24. 

Rockingham,  from  the  first  day  of  February  to  the  first  day  of 
October.     191 1   (P.  L.  L.) 

Sampson,  from  the  first  day  of  March  to  the  first  day  of  Octo- 
ber.    191 1  (P.  L.  L.),  c.  19. 

Yadkin,  from  the  first  day  of  March  to  the  first  day  of  October. 
1911   (P.  L.  L.),  c.  71. 

1883a.  [Amended  so  that  the  close  season  for  the  following 
counties  shall  be  as  stated:] 

Bladen,  from  the  thirty-first  of  January  to  the  thirty-first  of 
October.     191 1  (P.  L.  L.),  c.  123. 

Clay,  from  the  fifteenth  of  January  to  the  fifteenth  of  October. 
191 1,  c.  200. 

Vance,  from  the  first  day  of  March  to  the  fifteenth  day  of 
November.     1909,  c.  516. 

1883b.  [Amended  so  as  to  make  the  close  season  for  the 
following  counties  as  stated:] 

Alamance,  from  the  first  day  of  February  to  the  first  day  of 
October.     191 1   (P.  L.  L.) 

Anson,  from  the  first  day  of  April  to  the  first  day  of  August. 
191 1   (P.  L.  L.) 
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Chatham,  from  the  first  day  of  February  to  the  first  day  of  Sep- 
tember.    191 1  (P.  L.  L.) ;  1909,  c.  174. 

Clay,  from  the  fifteenth  of  January  to  the  fifteenth  of  October. 
191 1  (P.  L.  L.),  c.  200. 

Duplin  and  Pender,  from  the  fifteenth  of  February  to  the 
fifteenth  of  September.     191 1  (P.  L.  L.) 

Lee  and  Moore,  from  the  first  of  March  to  the  first  of  October. 
1911  (P.  L.  L.) 

Montgomery,  from  the  fifteenth  of  January  to  the  fifteenth  of 
October.     1911   (P.  L.  L.) 

Richmond,  all  the  year,  except  that  between  first  of  September 
and  first  of  March  it  shall  be  lawful  to  hunt  and  catch  with  dogs. 

Warren,  from  the  first  of  March  to  the  fifteenth  of  November. 
1911  (P.  L.  L.),  c.  61. 

Vance,  from  the  first  day  of  March  to  the  fifteenth  of  November, 
fox  cannot  be  shot  or  hunted  with  gun,  but  can  be  run  down  and 
caught  with  hounds.     1909,  c.  516. 

1883c.  [Amended  so  that  close  season  for  the  following 
localities  shall  be  as  stated : 

Currituck  sound  (otter  and  muskrat),  on  the  marsh  lands  of  the 
east  side,  from  sundown  to  sunrise,  between  the  first  day  of  Octo- 
ber and  the  thirty-first  day  of  March. 

Columbus  (Bug  Hill  and  Lee  township),  from  the  first  day  of 
March  to  the  first  day  of  December.     1909,  c.  417. 

Henderson,  until  the  fifteenth  of  November  of  each  year.  191 1 
(P.  L.  L.) 

Gates,  from  the  first  of  April  to  the  fifteenth  of  November. 
1911  (P.  L.  L.) 

1884.  [Amended  by  making  the  close  season  for  the  following 
counties  as  stated:] 

Alexander,  from  the  first  day  of  January  to  the  twentieth  of 
November.     191 1   (P.  L.  L.) 

Alamance,  from  the  first  day  of  March  to  the  fifteenth  day  of 
November.     1909,  c.  715. 

Anson,  from  the  twentieth  of  January  to  the  twentieth  of  No- 
vember.    1909,  c.  20. 

Bertie,  from  the  first  day  of  March  to  the  first  day  of  November. 
1909,  c.  717. 
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Bladen,  from  the  thirty-first  of  January  to  the  thirty-first  of 
October.     191 1   (P.  L.  L.),  c.  123. 

Burke,  from  the  first  day  of  February  to  the  fifteenth  of  Novem- 
ber.    191 1  (P.  L.  L.),  c.  137. 

Cabarrus,  from  the  fifteenth  of  January  to  the  first  of  Decem- 
ber.    191 1   (P.  L.  L.) 

Catawba,  from  the  twenty-fifth  of  January  to  the  twenty-fifth 
of  November.     191 1  (P.  L.  L.) 

Chatham,  from  the  first  day  of  March  to  the  fifteenth  of  No- 
vember.    191 1   (P.  L.  L.),  c.  129. 

Clay,  from  the  twentieth  of  January  to  the  twentieth  of  Novem- 
ber.    191 1  (P.  L.  L.),  c.  200. 

Caldwell,  from  the  twentieth  of  January  to  the  twentieth  of 
November,  191 1  (P.  L.  L.),  c.  8. 

Craven,  from  the  first  of  March  to  first  of  December.  191 1 
(P.  L.  L.) 

Cleveland,  from  the  first  day  of  February  to  the  first  day  of 
December.     1909,  c.  761. 

Davie,  from  the  first  day  of  February  to  the  fifteenth  day  of 
December.     1909,  c.  575. 

Gaston,  for  two  years  from  January  the  twenty- fourth,  one  thou- 
sand nine  hundred  and  eleven.     191 1  (P.  L.  L.) 

Granville,  from  the  first  day  of  February  to  the  first  day  of 
November.     1909,  c.  728. 

Halifax,  from  the  first  day  of  March  to  the  fifteenth  day  of 
November.     1909,  c.  764. 

Haywood,  from  the  fifteenth  of  January  to  the  first  of  Decem- 
ber. 

Henderson,  from  the  first  of  March  to  the  first  of  January. 
191 1    (P.  L.  L.),  c.   184. 

McDowell,  from  the  first  day  of  February  to  the  fifteenth  day  of 
November.     1909,  c.  518;  191 1  (P.  L.  L.) 

Mecklenburg,  from  the  tenth  of  January  to  the  first  of  Decem- 
ber.    191 1  (P.  L.  L.) 

Montgomery  (except  Troy  township)  from  the  fifteenth  of  Jan- 
uary to  the  fifteenth  of  December.     191 1  (P.  L.  L.),  c.  6y. 

Orange,  from  the  first  day  of  February  to  the  fifteenth  day  of 
November.     1909,  c.  543;  191 1   (P.  L.  L.),  c.  133. 

Randolph,  from  the  first  day  of  March  to  the  fifteenth  day  of 
November.     191 1   (P.  L.  L.),  c  198. 
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Rockingham,  from  the  first  of  February  to  the  first  of  Decem- 
ber.    191 1  (P.  L.  L.) 

Rutherford,  from  the  fifteenth  day  of  February  to  the  first  day 
of  December.     1909,  c.  204. 

Sampson,  from  the  first  day  of  March  to  the  fifteenth  day  of 
November.     191 1   (P.  L.  L.),  c.  23. 

Forsyth,  from  the  first  day  of  January  to  the  twentieth  day  of 
November.     1909. 

Polk,  from  the  thirty-first  day  of  January  to  the  first  day  of 
December.     1909,  c.  590. 

Pamlico,  from  the  first  of  March  to  the  first  day  of  November. 
1909. 

Richmond  (Steele's  township),  from  fifteenth  of  February  to 
the  twentieth  of  November.     1909,  c.  756. 

Scotland  and  Richmond  (except  Steele's  township),  from  the 
first  day  of  March  to  the  twentieth  day  of  November.  1909,  c. 
668. 

Stanly,  from  the  first  of  February  to  the  first  of  December. 
1909,  c.  630. 

Surry,  from  the  thirty-first  of  January  to  the  first  of  December. 
1911  (P.  L.  L.) 

Transylvania,  from  the  first  of  February  to  the  fifteenth  of 
November.     191 1  (P.  L.  L.) 

Vance,  from  the  first  day  of  February  to  the  first  day  of  Novem- 
ber.    191 1  (P.  L.  L.) 

Warren,  from  the  first  day  of  March  to  the  fifteenth  of  Novem- 
ber.    191 1  (P.  L.  L.),  c.  61. 

Washington,  from  the  fifteenth  of  March  to  the  first  of  Novem- 
ber.    191 1  (P.  L.  L.),  c.  26. 

Wake,  from  the  first  day  of  March  to  the  first  day  of  November. 
1909. 

1885.  [Amended  so  that  the  close  season  for  the  following 
counties  will  be  as  stated:] 

Alamance,  from  the  first  day  of  February  to  the  fifteenth  day  of 
November.     1909,  c.  715. 

Anson,  from  the  twentieth  of  January  to  the  twentieth  of 
November.     1909,  c.  20. 

Bertie,  from  the  first  day  of  March  to  the  first  day  of  November. 
1909,  c.  717. 

99 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

Bladen,  from  the  thirty-first  of  January  to  the  thirty-first  of 
October.     191 1  (P.  L.  L.),  c.  123. 

Buncombe,  until  the  fifth  of  March,  one  thousand  nine  hundred 
and  thirteen.     1909. 

Burke,  from  the  fifteenth  of  Ftbruary  to  the  first  of  December. 
1909,  c.  675. 

Caldwell,  from  the  twentieth  of  January  to  the  twentieth  of 
November.     191 1   (P.  L.  L.),  c.  8. 

Chatham,  from  the  first  day  of  March  to  the  fifteenth  of  Novem- 
ber.    191 1   (P.  L.  L.),  c.  129. 

Clay,  from  the  fifteenth  of  January  to  the  fifteenth  of  October. 
191 1   (P.  L.  L.),  c.  200. 

Davie,  has  no  open  season.  1909,  c.  575. 

Halifax,  from  the  first  day  of  March  to  the  first  of  November. 
1909,  c.  764. 

Haywood,  from  the  fifteenth  of  January  to  the  first  of  Decem- 
ber.    1911   (P.  L.  L.) 

Montgomery,  from  the  fifteenth  of  January  to  the  fifteenth  of 
December.     191 1  (P.  L.  L.),  c.  67. 

Moore,  from  the  first  of  January  to  December  first.  191 1 
(P.  L.  L.) 

Orange,  from  first  of  February  to  fifteenth  of  November.  191 1 
(P.  L.  L.),  c.  133- 

Pamlico,  from  the  first  day  of  March  to  the  first  day  of  Novem- 
ber.    1909. 

Polk,  from  the  thirty-first  day  of  January  to  the  first  day  of 
December.     1909,  c.  590. 

Richmond  (except  Steele's  township),  from  the  first  day  of 
March  to  the  twentieth  of  November.  In  Steele's  township  from 
the  fifteenth  of  February  to  the  twentieth  of  November.  1909.  cc. 
668,  756. 

Rockingham,  from  the  first  day  of  February  to  the  first  of 
December.     191 1   (P.  L.  L.) 

Swain,  from  the  first  of  May  to  the  first  of  September.  191 1 
(P.  L.  L.),  c.  16. 

Transylvania,  from  the  first  of  February  to  the  fifteenth  of 
November.     191 1  (P.  L.  L.) 

Vance,  from  the  first  day  of  February  to  the  first  day  of  No- 
vember.    191 1  (P.  L.  L.) 

Warren,  from  the  first  of  March  to  the  fifteenth  of  November. 
1911   (P.  L.  L.),  c.  61. 
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1886.  [Amended  so  that  the  close  season  for  the  following 
counties  will  be  as  stated : 

Anson,  as  to  doves,  from  the  twentieth  of  January  to  the  twen- 
tieth of  November.     1909. 

Burke,  from  the  fifteenth  day  of  February  to  the  first  day  of 
December.     1909,  c.  675. 

Halifax,  as  to  robins,  from  the  first  day  of  April  to  the  first  day 
of  January.     1909,  c.  764. 

Orange,  from  the  first  day  of  February  to  the  thirtieth  day 
of  November.     1909,  c.  543. 

Edgecombe,  as  to  doves,  from  the  first  day  of  January  to  the 
fifteenth  day  of  July.     1909. 

Stanly,  from  the  first  day  of  February  to  the  first  day  of  De- 
cember.    1909,  c.  630. 

Richmond  (except  Steele's  township),  as  to  doves,  from  the  first 
day  of  March  to  the  twentieth  day  of  November.  In  Steele's  town- 
ship, from  the  fifteenth  of  February  to  the  twentieth  of  December. 
1909,  c.  756. 

Vance,  from  the  first  day  of  February  to  the  first  day  of  Novem- 
ber.    191 1   (P.  L.  L.) 

Warren,  as  to  doves,  from  March  first  to  November  fifteenth. 
1909,  c.  516. 

1887.  [Amended  so  as  to  make  the  close  season  for  the  follow- 
ing counties  as  stated :] 

Buncombe,  until  March  fifth  one  thousand  nine  hundred  and 
thirteen.     1909,  c.  570. 

Burke,  from  the  fifteenth  day  of  February  to  the  first  day  of 
December.     1909,  c.  675. 

Caldwell,  from  the  twentieth  of  January  to  the  twentieth  of 
November.     191 1  (P.  L.  L.),  c.  8. 

Clay,  from  the  fifteenth  of  January  to  the  fifteenth  of  October. 
191 1  (P.  L.  L.),  c.  200. 

,     Haywood,  from  the  fifteenth  of  January  to  the  first  of  Decem- 
ber. 

Montgomery,  from  the  fifteenth  of  January  to  the  fifteenth  of 
December.     191 1  (P.  L.  L.),  c.  67. 

Orange,  from  the  first  of  February  to  the  fifteenth  of  Novem- 
ber.    1911  (P.  L.  L.),  c.  133. 

Richmond,  from  the  first  day  of  March  to  the  twentieth  day  of 
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November,  except  Steele's  township,  which  is  from  the  fifteenth  of 
February  to  the  twentieth  of  November.     1909,  cc.  668,  756. 

Scotland,  from  the  first  day  of  March  to  the  twentieth  of  No- 
vember.    1909,  c.  668. 

Randolph,  until  the  first  day  of  November,  one  thousand  nine 
hundred  and  fifteen.     1909,  c.  336. 

Vance,  from  the  first  day  of  February  to  the  first  day  of  Novem- 
ber.    191 1  (P.  L.  L.) 

Warren,  from  the  first  day  of  March  to  the  fifteenth  day  of 
November.     191 1  (P.  L.  L.),  c.  61. 

1888.  [Amended  so  that  the  close  season  for  the  following 
counties  shall  be  as  stated:] 

Bladen,  from  the  thirty-first  of  January  to  the  thirty- first  of 
October.     191 1  (P.  L.  L.),  c.  123. 

Chatham,  from  the  first  day  of  March  to  the  fifteenth  of  Novem- 
ber. 191 1  (P.  L.  L.),  c.  129. 

Clay,  from  the  fifteenth  of  January  to  the  fifteenth  of  October. 
191 1  (P.  L.  L.),  c.  200. 

Orange,  from  the  first  day  of  February  to  the  fifteenth  day  of 
November.     191 1  (P.  L.  L.),  c.  133. 

Pender,  from  the  first  day  of  January  to  the  first  day  of  Septem- 
ber.    1909,  c.  757. 

Richmond  (Steele's  township),  from  the  fifteenth  day  of  Febru- 
ary to  the  twentieth  of  November.     1909,  c.  756. 

Vance,  from  the  first  day  of  February  to  the  first  day  of  Novem- 
ber.    191 1   (P.  L.  L.) 

Warren,  from  the  first  day  of  March  to  the  fifteenth  day  of 
November.     191 1  (P.  L.  L.),  c.  67. 

1889.  [Amended  so  that  the  close  season  for  the  following 
counties  will  be  as  stated:] 

Bladen  (in  French's  Creek  township,  Cypress  Creek  township, 
Turnbull  township,  and  Colly  township),  as  to  wild  duck,  from 
the  first  day  of  February  to  the  first  day  of  December.  1909,  c. 
418. 

Vance,  from  the  first  day  of  February  to  the  first  day  of  No- 
vember.    191 1  (P.  L.  L.) 
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1890. 

Where  jury  finds  that  person  is  incompetent  to  manage  her  own  affairs, 
but  is  not  totally  deprived  of  her  reason,  clerk  should  appoint  guardian:  In  re 
Denny,   150-423. 

1893a.  Insane  person  restored  to  property  rights;  guardian 
to  settle.  Any  person  who  may  have  been  declared  of  unsound 
mind  and  memory,  under  section  one  thousand  eight  hundred  and 
ninety-one,  and  a  guardian  for  said  person  appointed,  may  be 
fully  restored  to  his  rights  to  manage  his  or  her  property  by  a  cer- 
tificate from  the  superintendent  of  such  hospital  where  such  person 
of  unsound  mind  and  memory  may  have  been  confined  stating 
that  such  insane  person  has  been  restored  to  sound  mind  and  mem- 
ory. Such  certificate  shall  be  sworn  to  and  subscribed  before  the 
clerk  of  the  superior  court  or  notary  public  for  the  county  in  which 
the  hospital  wherein  such  person  of  unsound  mind  and  memory 
has  been  confined  is  located,  and  certified  under  the  seal  of  said 
court  to  the  clerk  of  the  superior  court  of  the  county  wherein  said 
person  of  unsound  mind  and  memory  has  his  legal  residence, 
immediately  before  being  declared  of  unsound  mind  and  memory. 
The  clerk  of  such  resident  county  shall  record  such  certificate  and 
immediately  issue  a  notice  to  the  guardian  of  such  person,  requiring 
him  to  file  his  final  account  within  sixty  days  from  the  date  of 
service  of  said  notice.  From  the  date  of  docketing  the  record  of 
such  certificate  the  person  formerly  of  unsound  mind  and  memory 
shall  be  restored  to  all  his  legal  rights. 

1909,  c.  176. 

1920. 

The  remedies  given  under  this  section  are  in  addition  to  those  provided 
by  sections  735  and  737:  Edwards  v.  Sorrell,  150-712. 

An  action  for  alienating  the  affections  of  one's  wife  is  one  entitling  defend- 
ant to  the  benefit  of  the  insolvent  debtors  statute:  Edwards  v.  Sorrell,  150-712. 

1934. 

See  Edwards  v.  Sorrell,  150-712. 


1951. 

Involved  in  the  charge  of  usury  is  the  idea  of  illegal  advantage,  and  it  is 
competent  to  offer  testimony  of  dealings  or  communications  between  the 
parties  which  tend  to  strengthen  this  element  in  the  charge:  Cuthbertson  v. 
Austin,  152-336. 
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Where  plaintiff's  land  sold  under  mortgage  was  bought  by  defendant  and 
defendant  then  conveyed  to  plaintiff  at  an  advance  price,  question  raised  as 
to  whether  it  was  not  really  a  usurious  dealing:  Doster  v.  English,  152-339. 

When  payee  of  a  note  receives  payment  in  full  from  maker  before  maturity, 
only  upon  condition  that  interest  shall  be  paid  till  maturity,  which  was  done, 
it  is  not  usury:  Smithwick  v.  Whitley,  152-366. 

1957. 

Motion  to  quash  because  jury  list  had  not  been  revised,  and  a  challenge 
to  the  array  for  the  same  reason,  made  too  late  after  plea  of  not  guilty  entered: 
State  v.  Banner,  149-519. 

Sections  relative  to  revision  of  jury  list  are  directory  only,  and  failure  to 
observe  them  do  not  vitiate  the  venire  in  the  absence  of  corruption  on  the 
part  of  commissioners:  Ibid. 

1959. 

For  special  act  with  reference  to   Columbus  county,  see  1909,  c.  608. 

Where  one  whose  name  was  not  drawn  from  the  boxes  was  summoned 
and  served  by  mistake,  grand  jury  is  illegally  constituted:  State  v.  Paramore, 
146-604. 

1966. 

An  employee  is  an  incompetent  juror  when  his  employer  is  a  party:  Blemis 
v.  Cotton  Mills,  150-493. 

In  an  action  in  which  a  corporation  is  a  party,  a  stockholder  is  not  a  compe- 
tent juror:  Bank  v.  Oil  Mills,  150-683. 

The  causes  of  challenge  specified  in  the  Revisal  are  cumulative  to  the  cause 
of  a  person  being  pecuniarily  interested:  Bank  v.  Oil  Mills,  150-683. 

When  the  party  objecting  to  a  juror  because  of  his  pecuniary  interest, 
which  is  shown,  has  exhausted  his  peremptory  challenges,  the  ruling  of  the 
trial  court  in  retaining  the  juror  is   error:  Bank  v.  Oil  Mills,  150-683. 

1967.  [Amended  by  adding  after  the  word  "day,"  in  line  six 
of  said  section,  the  following:  "Provided,  that  the  judge  may  upon 
his  own  motion,  or  upon  request  of  counsel  for  either  plaintiff  or 
defendant,  instruct  the  sheriff  to  summon  such  jurors  outside  of 
the  courthouse."] 

1911,  c.  15. 

The  tales  juror  challenged  must  have  "acted"  on  the  jury  within  the  past 
two  years  to  be  incompetent:  Burnett  v.  Roanoke  Mills  Co.,  152-35. 

1970. 

A  motion  to  quash  a  bill  upon  the  ground  that  grand  jury  illegally  consti- 
tuted is  substantially  a  plea  in  abatement,  and  in  such  instances,  is  proper 
and  regular:  State  v.  Paramore,  146-604. 
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A  motion  to  quash  made  upon  arraignment  and  before  pleading,  for  that 
the  grand  jury  was  improperly  constituted,  is  in  apt  time:  Ibid. 

While  generally  provisions  as  to  jurors  are  directory,  yet  grand  jury  is 
illegal  when  one  who  was  not  drawn  from  the  box  was  summoned  and  served 
by  mistake:  Ibid. 

1980.  [Amended  by  inserting  between  the  word  "fifteen" 
and  the  word  "or"  in  line  nine,  the  words  "funeral  directors  and 
embalmers."  Also  amended  by  inserting  in  line  nine,  after  the 
word  company,  the  words :  "and  all  United  States  railway  postal 
clerks  and  rural  free  delivery  mail  carriers,  locomotive  engineers 
and  railroad  conductors  in  active  service."] 

1909,  c.  333. 

1981c.   [Amended  by  striking  out  "sixty-six"  in  lines    three 
and  seven  and  inserting  in  lieu  thereof  the  word  "sixty."] 
1911,  c.  85. 

1981f.  [Repealed,  and  the  following  enacted  in  its  place:] 
It  shall  be  unlawful  for  any  common  carrier,  its  officers  or  agents, 
to  require  or  permit  any  employee,  to  be  or  remain  on  duty  for  a 
longer  period  than  sixteen  consecutive  hours,  and  whenever  any 
such  employee  of  such  common  carrier  shall  have  been  continu- 
ously on  duty  for  sixteen  hours  he  shall  be  relieved  and  not  re- 
quired or  permitted  again  to  go  on  duty  until  he  has  had  at  least 
ten  consecutive  hours  off  duty;  and  no  such  employee  who  has 
been  on  duty  sixteen  hours  in  the  aggregate  in  any  twenty-four- 
hour  period  shall  be  required  or  permitted  to  continue  or  again 
go  on  duty  without  having  had  at  least  eight  consecutive  hours  off 
duty:  Provided,  that  no  operator,  train  dispatcher,  or  other  em- 
ployee who  by  the  use  of  the  telegraph  or  telephone  dispatches 
reports,  transmits,  receives,  or  delivers  orders  pertaining  to  or 
affecting  train  movements  shall  be  required  or  permitted  to  be 
or  remain  on  duty  for  a  longer  period  than  nine  hours  in  any 
twenty-four-hour  period  in  all  towers,  offices,  places,  and  stations 
continuously  operated  night  and  day,  nor  for  a  longer  period  than 
thirteen  hours  in  all  towers,  offices,  places,  and  stations  operated 
only  during  the  daytime,  except  in  case  of  emergency,  when  the 
employees  named  in  this  proviso  may  be  permitted  to  be  and  re- 
main on  duty  for  four  additional  hours  in  a  twenty-four-hour 
period  on  not  exceeding  three  days  in  any  week:  Provided  fur- 
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ther,   the   corporation   commission   may,   after   full   hearing   in   a 
particular  case  and  for  good  cause  shown,  extend  the  period  within 
which  a  common  carrier  shall  comply  with  the  provisions  of  this 
proviso  as  to  such  case. 
1911,  c.  112,  s.  2. 

1981f. 

The  federal  statute  which  became  operative,  Mch.  4,  1908,  restricting 
hours  of  labor  of  employees  on  interstate  trains,  does  not  impair  the  validity 
of  this  section  as  to  the  case  at  bar:  Lloyd  v.  Railroad,  151-536. 

Whenever  a  fireman  brings  action  for  injury  based  upon  railroad  company's 
negligence  in  compelling  him  to  work  twenty-three  hours  without  food,  he 
cannot  recover,  plaintiff  and  defendant  being  "in  pari  delicto":  Lloyd  v.  Rail- 
road, 151-536. 

1981g.  Penalty   for   allowing   employee   to   work   overtime. 

Any  such  common  carrier,  or  any  officer  or  agent  thereof,  requir- 
ing or  permitting  any  employee  to  go,  be,  or  remain  on  duty 
in  violation  of  the  section  one  thousand  nine  hundred  and  eighty- 
one  (f)  hereof,  shall  be  liable  to  a  penalty  of  not  to  exceed  five 
hundred  dollars  for  each  and  every  violation,  to  be  recovered  in 
suit  or  suits  to  be  brought  in  the  name  of  the  state  of  North 
Carolina  on  relation  of  the  corporation  commission  in  the  superior 
court  of  Wake  county  or  of  the  county  in  which  the  violation 
occurred;  and  it  shall  be  the  duty  of  the  said  corporation  commis- 
sion to  bring  such  suits  upon  satisfactory  information  lodged  with 
it;  but  no  such  suit  shall  be  brought  after  the  expiration  of  one 
year  from  the  date  of  such  violation;  and  it  shall  be  the  duty  of 
the  said  corporation  commission  to  lodge  with  the  proper  solici- 
tors information  of  any  such  violations  as  may  come  to  its  knowl- 
edge. In  all  prosecutions  the  common  carrier  shall  be  deemed  to 
have  had  knowledge  of  all  acts  of  all  its  officers  and  agents :  Pro- 
vided, that  these  provisions  shall  not  apply  in  any  case  of  casualty 
or  unavoidable  accident  or  the  act  of  God;  nor  where  the  delay 
was  the  result  of  a  cause  not  known  to  the  carrier  or  its  officer  or 
agent  in  charge  of  such  employee  at  the  time  said  employee  left 
a  terminal,  and  which  could  not  have  been  foreseen :  Provided  fur- 
ther, that  these  provisions  shall  not  apply  to  the  crews  of  wrecking 
or  relief  trains :  Provided  further,  this  shall  not  be  construed  to 
impose  a  penalty  upon  any  common  carrier  for  any  act  done  in 
violation  of  the  act  of  Congress,  ratified  March  the  fourth,  one 
thousand  nine  hundred  and  seven,  and  entitled  ''An  act  to  promote 
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the  safety  of  employees  and  travelers  upon  railroads  by  limiting 
the  hours  of  service  of  employees  thereon,"  or  any  acts  amendatory 
thereof.  It  shall  be  the  duty  of  the  corporation  commission  to 
execute  and  enforce  the  provisions  of  this  and  the  preceding  section, 
and  all  powers  granted  to  the  corporation  commission  are  hereby 
extended  to  it  in  the  execution  of  them. 
1911,  c.  112,  s.  3. 


1981h.  Raliroad  wage-earner  protected.  No  resident  cred- 
itor or  other  holder  of  any  book  account,  negotiable  instrument, 
duebill  or  other  monetary  demand  arising  out  of  contract,  due  by 
or  chargeable  against  any  resident  wage-earner  or  other  salaried 
employee  of  any  railway  corporation  or  other  corporation,  firm  or 
individual  engaged  in  interstate  business  shall  send  out  of  the  state, 
assign  or  transfer  the  same,  for  value  or  otherwise,  with  intent  to 
thereby  deprive  such  debtor  of  his  personal  earnings  and  property 
exempt  by  law  from  application  to  the  payment  of  his  debts  under 
the  laws  of  the  state  of  North  Carolina,  by  instituting  or  causing  to 
be  instituted  thereon  against  such  debtor,  in  any  court  outside  of 
this  state,  in  such  creditor's  own  name  or  in  the  name  of  any  other 
person,  any  action,  suit  or  proceeding  for  the  attachment  or  garn- 
ishment of  such  debtor's  earnings  in  the  hands  of  his  employer, 
when  such  creditor  and  debtor  and  the  railway  corporation  or 
other  corporation,  firm  or  individual  owing  the  wages  or  salary 
intended  to  be  reached  are  under  the  jurisdiction  of  the  courts  of 
this  state.  No  person  residing  or  sojourning  in  this  state  shall 
counsel,  aid  or  abet  any  violation  of  this  section. 

1909,  c.  504. 

1981j.  Penalty  on  person  who  collects  wages  in  other  state. 

Any  person  or  persons  violating  any  provision  of  section  one  thou- 
sand nine  hundred  and  eighty-one  (g)  shall  be  answerable  in  dam- 
ages to  any  debtor  from  whom  any  book  account,  negotiable  in- 
strument, duebill  or  other  monetary  demand  arising  out  of  con- 
tract shall  be  collected,  or  against  whose  earnings  any  warrant  of 
attachment  or  notice  of  garnishment  shall  be  issued,  in  violation 
of  the  provisions  of  section  one  thousand  nine  hundred  and  eighty- 
one  (g),  to  the  full  amount  of  the  debt  thus  collected,  attached  or 
garnisheed,  to  be  recovered  by  civil  action  in  any  court  of  competent 
jurisdiction  in  this  state;  and  any  person  so  offending  shall  likewise 
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be  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  more  than 
two  hundred  dollars. 

1909,  c.  504. 

1981k.  Prima  facie  evidence  of  intent  to  deprive  of  wages. 

In  any  civil  or  criminal  action  instituted  in  any  court  of  competent 
jurisdiction  in  this  state  for  any  violation  of  the  provisions  of 
section  one  thousand  nine  hundred  and  eighty-one  (g),  proof  of 
the  institution  or  prosecution  of  any  action,  suit  or  proceeding  in 
violation  of  the  provisions  of  section  one  thousand  nine  hundred 
and  eighty-one  (g)  hereof,  or  the  issuance  of  service  therein  of  any 
warrant  of  attachment,  notice  of  garnishment  or  other  like  writ 
for  the  garnishment  of  the  earnings  of  the  defendant  therein,  or 
of  the  payment  by  the  garnishee  therein  of  any  final  judgment 
rendered  in  any  such  action,  suit  or  proceeding  shall  be  deemed 
prima  facie  evidence  of  the  intent  of  the  creditor  or  other  holder 
of  the  debt  sued  upon  to  deprive  such  debtor  of  his  personal  earn- 
ings and  property  exempt  from  application  to  the  payment  of  his 
debts  under  the  laws  of  this  state,  in  violation  of  the  provisions  of 
said  section. 

1909,  c.  504. 

19811.  Deprived  of  no  legal  or  equitable  remedy.  No  pro- 
vision of  the  three  preceding  sections  shall  be  so  construed  as  to 
deprive  any  person  entitled  to  its  benefits  of  any  legal  or  equitable 
remedy  already  possessed  under  the  laws  of  this  state. 

1909,  c.  504,  s.  5. 

III.    Female  Laborers. 

1981m.  Females  must  have  seats.  All  persons,  firms  or 
corporations  who  employ  females  in  a  store,  shop,  office  or  manu- 
facturing establishment,  as  clerks,  operatives  or  helpers  in  any 
business,  trade  or  occupation  carried  on  or  operated  in  the  state  of 
North  Carolina,  shall  be  required  to  procure  and  provide  proper 
and  suitable  seats  for  all  such  females,  and  shall  permit  the  use  of 
such  seats,  rests  or  stools  as  may  be  necessary,  and  shall  not  make 
any  rules,  regulations  or  orders  preventing  the  use  of  such  seats, 
stools  or  rests  when  any  such  female  employee  or  employees  are 
not  actively  employed  or  engaged  in  their  work  in  such  business  or 
employment. 

1909,  c.  857. 
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1984. 

A  lessee  paying  rent  by  the  month,  but  under  a  lease  providing  that  it 
would  be  renewed  from  year  to  year  for  a  period  of  four  years,  without  change 
in  its  terms,  upon  his  request  in  writing,  and  holding  over  from  the  first  year 
without  making  such  request,  is  a  tenant  by  the  year:  Holton  v.  Andrews, 
151-340. 

2001.   [Amended  by  adding  after  the  word  " Washington," 
in  line  twelve,  subsection  four,  the  word  "Bertie."] 

1909,  c.  40. 

2016. 

A  public  school  building  vested  in  trustees  for  public  school  purposes  is 
not  subject  to  a  statutory  lien  for  materials  furnished  for  its  construction: 
Hardware  Co.  v.  Graded  School,  150-680. 

The  lien  granted  by  this  section  has  no  preference  over  a  prior  registered 
mortgage:  Cox  v.  Lighting  and  Fuel  Co.,  152-164. 

Where  married  woman  contracted  with  husband  to  repair  a  house  on  her 
land,  and  a  material  man  sold  material  for  it  to  the  husband,  who  had  the  work 
done,  the  material  man  has  no  lien  where  he  gives  no  notice  to  the  married 
woman  until  after  she  has  paid  her  husband  in  full:  Payne  v.  Flack,  152-600. 

A  caretaker  cannot  acquire  a  lien  upon  the  realty  of  a  corporation,  when 
he  was  to  receive  for  his  services  the  use  thereof  and  pay  the  taxes  and  take 
care  of  it  without  charge:  Bruce  v.  Mining  Co,  147-642. 

The  building  used  for  graded-school  purposes  is  a  public  building  upon 
which  no  lien  can  be  acquired,  except  with  legislative  sanction:  Hardware  Co. 
v.  Schools,   151-507. 

To  constitute  a  lien  for  work  and  labor  done,  it  must  not  only  be  actual 
work  and  labor  done  but  it  must  be  done  under  a  contract  to  that  effect  and  the 
statute  as  to  filing  such  liens  must  be  complied  with:  Bruce  v.  Mining  Co., 
149-642. 

2019. 

Sections  2019,  2020,  and  2021  do  not  create  relationship  of  debtor  and 
creditor  between  the  owner  of  a  building  and  the  subcontractor  or  material 
man,  except  as  to  extent  of  liens  acquired  in  accordance  with  their  provisions: 
Hardware  Co.  v.  Schools,  151-507. 

Unless  material  man  has  acquired  his  lien  in  the  way  pointed  out  in  sections 
2020  and  2021,  he  stands  only  in  the  relation  of  creditor  of  the  contractor: 
Hall  v.  Jones,   151-419. 

Contest  between  material  men,  one  subcontractor  giving  an  order  on  the 
contractor  in  favor  of  one  which  contractor  accepts  unconditionally:  Hall  v. 
Jones,  151-419. 

2020. 

A  contractor  cannot  maintain  action  against  owner  to  the  use  of  material 
man  without  showing  an  express  trust:  Perry  v.  Swanner,  150-141. 
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Material  man  loses  his  lien  on  house  of  married  woman,  who  has  contracted 
with  her  husband  to  repair  her  house,  by  failing  to  give  notice  to  woman  before 
she  paid  her  husband:  Payne  v.  Flack,  152-600. 

The  laborer  or  material  man  can  only  recover  of  the  owner  a  pro  rata  part 
of  that  sum  which  owner  is  required  to  retain  from  contractor  then  due,  this 
pro  rata  to  be  determined  after  a  consideration  by  the  court  of  all  the  claims 
of  laborers,  etc.  against  the  contractor — their  priorities,  validity,  etc.:  Hilde- 
brand  v.  Vanderbilt,  147-639. 

A  judgment  rendered  against  owner  and  in  favor  of  material  men,  which 
requires  owner  to  pay  any  sum  into  court,  is  irregular.  Judgment  should  fix 
amount  due  for  which  execution  may  issue:  Hildebrand  v.  Vanderbilt,  147-639. 

This  section  and  sections  2020  and  2021  do  not  create  relationship  of  debtor 
and  creditor  between  owner  of  a  building  and  the  subcontractor  or  material 
man,  except  as  to  extent  of  liens  acquired  in  accordance  with  their  provisions: 
Hardware  Co.  v.  Schools,  151-507. 


2021. 

When  contractor  furnished  the  statements  required  by  this  statute,  a  direct 
obligation  of  owner  to  material  man  is  created  upon  which  the  latter  may  sue 
in  his  own  name:  Perry  v.  Swanner,  150-141. 

This  section  does  not  create  relationship  of  debtor  and  creditor  between 
owner  and  subcontractor  or  material  man,  except  to  the  extent  of  hen  acquired 
according  to  its  provisions:  Hardware  Co.  v.  Schools,  151-507. 


2027. 

When  lien,  gained  by  filing  notice  with  owner,  is  lost  by  not  bringing  action 
within  six  months,  an  action  can  be  maintained  against  the  owner  personally 
for  his  failure  in  his  "duty  to  retain  from  money  due  contractor  a  sum  not 
exceeding  price  contracted  for":  Hildebrand  v.  Vanderbilt,  147-639. 

A  judgment  in  favor  of  a  subcontractor  or  those  furnishing  materials  for 
the  building  of  a  school  house  will  not  be  given:  Hardware  Co.  v.  Schools, 
151-507. 


2028.  [Repealed,  and  the  following  enacted  in  its  place:] 
Notice  of  lien  shall  be  filed,  as  hereinbefore  provided,  at  any  time 
within  twelve  months  after  the  completion  of  the  labor,  or  the  final 
furnishing  the  materials,  or  the  gathering  of  the  crops:  Provided, 
that  as  to  the  rights  of  a  purchaser  for  value  and  without  notice 
the  notice  of  lien  must  be  filed  within  six  months. 

1909,  c.  32. 

The  hen  provided  for  a  laborer  or  material  man  can  be  acquired  without 
filing,  if  a  statement  of  amount  due  is  rendered  the  owner  under  sec.  2022: 
Hildebrand  v.  Vanderbilt,    147-639. 

110 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 
VIIa.     Livery  Stables. 

2039a.  Owner  has  a  lien  for  board.  Every  keeper  of  livery, 
sale,  or  boarding  stables  shall  have  a  lien  upon  and  shall  have  the 
right  to  retain  the  possession  of  every  horse,  mule,  or  other  animal 
belonging  to  the  owner  or  person  contracting  for  the  board  and 
keep  of  any  horse,  mule,  or  other  animal,  for  any  and  all  unpaid 
amounts  due  for  board  of  any  horse,  mule,  or  other  animal :  Pro- 
vided, that  this  lien  shall  not  attach  for  amounts  accruing  for  a 
longer  period  than  ninety  days  from  the  reception  of  such  property 
or  from  the  last  full  settlement:  Provided  further,  that  this  lien 
shall  not  apply  if  the  property  is  removed  from  the  possession  of 
said  keeper  of  said  livery,  sale,  or  boarding  stable. 

1911,  c.  141. 

2039b.  Charges  not  paid,  how  property  sold.  If  such  charges 
are  not  paid  within  fifteen  days  after  they  become  due  and  demand 
is  made  for  the  same,  then  the  keeper  of  such  livery,  sale,  or  board- 
ing stable  is  authorized  to  sell  the  property  at  the  county  courthouse 
door,  after  first  advertising  said  sale  for  ten  days  at  the  county 
courthouse  door  and  three  other  public  places  in  said  county,  and 
out  of  the  proceeds  of  such  sale  to  pay  the  costs  and  charges  due 
for  the  board  and  keep  of  said  horse,  mule,  or  other  animal,  includ- 
ing the  charges  for  keeping  said  animal  until  said  sale,  and  the 
surplus,  if  any,  pay  to  the  owner  of  said  animal. 
1911,  c.  141,  s.  2. 

2039c.  Notice  to  owner.  Written  notice  of  such  sale  shall 
be  served  on  the  owner  of  such  horse,  mule,  or  other  animal  ten 
days  before  such  sale,  if  he  be  a  resident  of  the  state;  but  if  he  be 
a  non-resident  of  the  state,  or  if  his  residence  be  unknown,  the 
publication  of  such  notice  for  ten  days  at  the  county  courthouse 
door  and  three  other  public  places  in  the  county  shall  be  sufficient 
service  of  the  same. 
1911,  c.  141,  s.  3. 

2040.  [Amended  by  inserting  in  line  three  after  the  word 
"tugboat,"  the  following:  "And  every  vessel  and  boat  shall  also 
be  subject  to  a  lien  for  debts  due  for  materials  and  supplies  furnished 
to  such  vessel  or  boat  in  her  home  port,  said  liens,"] 

1909,  c.  147. 
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2052. 

This  section  has  no  application  in  the  absence  of  a  claim  for  its  special 
priorities:  Odom  v.  Clark,  146-544. 

2055.   [Amended  by  striking  out  the  word  "Franklin."] 

1909,  c.  532. 

2058. 

A  contract  of  sale  of  spirituous  liquors  made  in  this  state,  to  be  delivered 
in  prohibited  territory  here,  is  illegal  and  cannot  be  enforced  though  shipped 
from  another  state:  Vinegar  Co.  v.  Hawn,  149-355. 

No  action  can  be  brought  on  an  account  for  cider  that  is  known  by  both 
parties  to  be  intoxicating  and  that  its  sale  is  prohibited  by  law:  Ibid. 

2059a.  Distilleries  captured  and  persons  running  same 
arrested.  It  shall  be  the  duty  of  the  sheriff  of  each  county  in 
the  state  and  of  the  police  of  each  incorporated  town  or  city  in 
the  state  to  search  for  and  seize  any  distillery  or  apparatus  used 
for  the  manufacture  of  intoxicating  liquors  in  violation  of  the 
laws  of  North  Carolina,  and  to  deliver  the  same,  with  any  mate- 
rials used  for  making  such  liquors  found  on  the  premises,  to  the 
board  of  county  commissioners,  who  shall  confiscate  the  same  and 
shall  cause  said  distillery  to  be  cut  up  and  destroyed,  in  their  pres- 
ence or  in  the  presence  of  a  committee  of  said  board,  and  who  may 
dispose  of  said  material,  including  the  copper  or  other  material 
from  the  destroyed  still  or  apparatus,  in  such  manner  as  they  may 
deem  proper.  It  shall  be  the  duty  of  said  officers  to  seize  and 
then  and  there  destroy  any  and  all  liquors  which  may  be  found  at 
such  distillery,  and  to  arrest  and  hold  for  trial  all  persons  found 
on  said  premises  engaged  in  distilling  or  aiding  or  abetting  in  the 
manufacture  or  sale  of  any  intoxicating  liquors.  For  every  dis- 
tillery seized  under  this  section  the  sheriff  or  other  police  officer 
shall  receive  the  sum  of  twenty  dollars,  which  shall  be  allowed  by 
the  commissioners  of  the  county  in  which  the  seizure  was  made. 
Provided,  that  the  board  of  commissioners  shall  not  pay  this 
amount  if  they  are  satisfied,  after  due  investigation,  that  the  seizure 
of  said  distillery  was  not  bona  fide  made.  The  person  making  the 
seizure  may  institute  an  action  before  the  proper  court  for  the 
amount  claimed  under  and  by  virtue  of  the  seizure;  then  the  matter 
may  be  inquired  into  on  its  merits  and  judgment  rendered  accord- 
ingly. 

1909,  c.  807;  1911,  c.  45. 
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2060. 

Where  it  is  in  evidence  that  cider  sold  was  intoxicating,  sale  of  which  was 
prohibited  by  law,  it  may  be  shown  as  an  admission  of  plaintiff  that  it  took 
out  U.  S.  license  to  sell  intoxicating  liquors:  Vinegar  Co.  v.  Hawn,  149-355. 

2080a.  Unlawful  to  sell  near-beer  or  other  drink  containing 
alcohol,  morphine,  cocaine.  It  shall  be  unlawful  for  any 
person  or  persons,  firm  or  corporation  to  sell  or  dispose  of,  for 
gain,  near-beer,  beerine,  or  other  spirituous,  vinous,  or  malt  liquors, 
or  mixtures  of  any  kind,  and  under  whatsoever  name  called,  that 
shall  contain  alcohol,  or  cocaine,  or  morphine,  or  other  opium 
derivative,  except  as  herein  provided. 
1911,  c.  35. 

2080b.  Refusing  to  allow  customers  to  take  away  drink 
bought.  It  shall  be  unlawful  for  any  person  or  persons,  firm 
or  corporation,  who  is  engaged  in  the  sale  of  any  kind  of  drinks,  to 
refuse  to  allow  any  person  to  carry  away  from  the  place  where 
said  drinks  are  being  sold  or  offered  for  sale,  any  package  or 
quantity  of  any  size  of  said  drink  which  has  been  bought  and  paid 
for;  and  if  any  person,  firm  or  corporation  shall  refuse  to  allow 
said  package  or  quantity  of  said  drink  to  be  carried  away  from  the 
place  of  sale,  it  shall  be  prima  facie  evidence  of  the  violation  of 
section  two  thousand  and  eighty  (a). 

1911,  c.  35,  s.  2. 

2081.  [Amended  by  striking  out  the  words  "or  authorized," 
in  line  four.  Also  amended  by  inserting  after  the  word  "denomi- 
nation" and  before  the  word  "or,"  in  line  five,  the  words  "minister 
authorized  by  his  church." 

1909,  c.  704. 

2081a. 

This  section  was  re-enacted  March  9,  1909. 

2083. 

The  prohibition  of  marriage  between  "a  white  person  and  a  person  of  negro 
descent  to  the  third  generation  inclusive,"  means  that  the  ancestor  must  be 
of  pure  negro  blood:  Ferrall  v.  Ferrall,  153-174. 

2089.  [Amended  by  inserting  the  words  "minister  authorized 
by  his  church"  after  the  word  "denomination"  and  before  the  word 
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"or,"  in  line  three  thereof,  and  the  words  "or  authorized"  after  the 
word  "ordained"  and  before  the  word  "minister,"  in  line  thirty- 
two  thereof.] 

1909,  c.  704. 

2093. 

A  deed  executed  by  a  married  woman,  without  her  husband's  name  appear- 
ing in  it  nor  his  signature  signed  to  it,  and  proven  by  a  subscribing  witness 
and  registered  without  any  private  examination,  is  inoperative,  and  the  hus- 
band's written  assent  endorsed  on  the  deed  does  not  help  it:  Council  v.  Prigden, 

153-443. 

2094.  [Repealed,  and  the  following  enacted  in  its  stead:] 
That,  subject  to  the  provisions  of  section  two  thousand  one  hundred 
and  seven  of  the  Revisal  of  one  thousand  nine  hundred  and  five, 
every  married  woman  shall  be  authorized  to  contract  and  deal  so 
as  to  affect  her  real  and  personal  property  in  the  same 
manner  and  with  the  same  effect  as  if  she  were  unmarried,  but  no 
conveyance  of  her  real  estate  shall  be  valid  unless  made  with  the 
written  assent  of  her  husband  as  provided  by  section  six  of  article 
ten  of  the  constitution,  and  her  privy  examination  as  to  the  execu- 
tion of  the  same  taken  and  certified  as  now  required  by  law. 

1911,  c.  109. 

A  note  signed  by  a  feme  covert  alone,  but  with  the  written  consent  of  her 
husband,  will  not  bind  her  separate  personal  property  to  its  payment  when 
it  does  not  expressly  or  by  clear  intendment  and  application  create  a  specific 
charge  against  her  property  sought  to  be  bound  for  its  payment:  Bank  v.  Ben- 
bow,  150-781. 

For  a  feme  covert  to  bind  her  real  property  to  the  payment  of  a  note  given 
by  her,  she  must  execute  a  formal  conveyance  or  some  paper  writing  which 
in  equity  may  be  a  charge  upon  her  separate  estate,  accompanied  by  the  writ- 
ten assent  of  her  husband  and  her  privy  examination:  Bank  v.  Benbow,  150- 
781. 

In  order  to  convey  a  married  woman's  separate  real  estate  or  fix  a  charge 
upon  it,  her  privy  examination  is  required,  and  her  husband  must  join  in  the 
deed:  Council  v.  Pridgen,  153-143. 

A  married  woman's  separate  real  estate  is  not  responsible  for  damages 
arising  from  the  breach  of  her  written  agreement  of  purchase  of  personal 
property,  though  the  husband  had  given  his  written  consent:  Bushnell  v.  Berto- 
lett,    153-564. 

2097. 

After  the  adoption  of  this  section  no  vested  right  of  the  husband  in  his 
wife's  lands  could  be  impaired  by  giving  effect  to  sec.  6,  art.  X,  of  the  consti- 
tution: Richardson  v.  Richardson,   150-549. 
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A  written    lease   of  land  for  a  term  of  five  years,  made  subsequent  to  the 
passage  of  the  Act  of  1848,  without  the  privy  examination  of  the  wife,  is  void 
as  to  the  wife,  and  passes  no  interest  to  the  husband  in  rents  and  profits: 
Richardson  v.  Richardson,  150-549. 

2101. 

A  married  woman  can  appoint  her  husband  her  agent  to  settle  her  ante- 
nuptial debts  without  the  formality  set  forth  in  section  2107:  Stout  v.  Perry, 
152-312. 

2105. 

Husband  living  with  his  wife  is  jointly  liable  with  her  for  damages  result- 
ing from  an  injury  received  by  a  customer  through  the  negligence  of  a  clerk 
in  her  store,  if  she  is  liable  therefor:  Brittingham  v.  Stadiem,  151-299. 

2106a.  Wife  can  sell  insane  husband's  property  for  her  sup- 
port. Every  woman  whose  husband  is  a  lunatic  or  insane 
person  and  is  confined  in  an  asylum  in  this  state,  and  who  was 
living  with  her  husband  at  the  time  he  was  committed  to  such 
asylum,  if  she  be  in  needy  circumstances,  shall  have  the  right  to 
bring  a  special  proceeding  before  the  clerk  of  the  superior  court 
to  sell  the  property  of  her  insane  husband,  or  so  much  thereof  as  is 
deemed  expedient,  and  have  the  proceeds  applied  to  her  support: 
Provided,  that  said  proceeding  shall  be  approved  by  the  judge  of 
the  superior  court  holding  the  courts  of  the  judicial  district  where 
the  said  property  is  situated.  When  the  deed  of  the  commissioner 
appointed  by  the  court,  conveying  the  lands  belonging  to  the  insane 
husband  of  a  woman,  shall  be  executed,  probated,  and  registered,  it 
shall  convey  a  good  and  indefeasible  title  to  the  purchaser. 

1911,  c.  142. 

2107. 

A  wife  may  appoint  her  husband  her  agent  in  the  same  manner  as  any 
one  sui  juris  may  appoint  an  agent,  except  when  the  interest  in  her  lands  are 
the  subject  matter  of  agency,  when  appointment  must  be  according  to  section: 

Stout  v.  Perry,  152-312. 

2111. 

Section  referred  to  in  Joyner  v.  Joyner,  151-181. 

2113. 

The  words  "free-trader,"  "contract"  and  "deal"  refer  to  contracts  and 
trades  in  some  business  enterprise,  and  are  restricted  under  this  section  to 
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the  dealings  of  the  wife  as  a  free-trader  with  reference  to  her  contracts  in  the 
pursuit  of  the  business  she  is  engaged  in;  the  word  "deal"  does  not  mean 
for  her  to  convey  her  real  estate:  Council  v.  Pridgen,  153-443. 

2118. 

This  section  constitutional  and  valid:  Scott  v.  Ferguson,  152-346. 

Stock  of  goods  of  feme  covert  in  charge  of  husband  as  her  agent,  etc.,  is 
liable  for  debts  for  goods  sold  to  husband,  notwithstanding  vendor  knew  the 
fact  and  that  the  husband  for  a  brief  interval  previous  to  the  purchase  in  ques- 
tion did  not  run  the  business;  Scott  v.  Ferguson,  152-346. 

An  action  to  make  stock  of  goods  liable  for  debt  of  feme  covert  for  goods 
sold  and  delivered,  the  business  being  hers  and  run  by  her  husband  as  her 
agent,  without  complying  with  provisions  of  this  section,  is  cognizable  in  a 
court  of  a  justice  of  the  peace:  Scott  v.  Ferguson,  152-346. 

Reason  for  the  passage  of  this  statute:  Weld  v.  Shop  Co.,  147-588. 

Goods  knowingly  sold  to  and  upon  the  responsibility  of  the  wife,  who  was 
not  a  freetrader,  by  the  agent  of  the  creditor,  who  knew  the  husband  and  was 
by  him  referred  to  the  wife,  with  whom  he  made  the  contract  in  her  own 
behalf,  are  not  within  this  statute:  Ibid. 

Where  a  married  woman  is  a  member  of  the  firm  of  "M.  &  Co.,"  her  hus- 
band being  manager  and  agent,  without  posting  any  sign  displaying  her  Christian 
name  or  stating  that  she  was  under  coverture,  all  the  goods  are  liable  to  pay 
the  firm  debts:  Stone  Co.  v.  McLamb,  153-378. 

A  mortgage  executed  by  the  general  manager  of  a  firm  composed 
of  a  feme  covert  and  another,  and  admitted  by  the  other  partner 
to  be  a  partnership  mortgage,  will  be  binding  whether  execution  on  the  part 
of  feme  covert  was  correctly  proven  or  not:  Stone  v.  McLamb,  153-378. 

2153. 

Section  referred  to  in  Billings  v.  Joines,  151-363. 

2156. 

The  provision  in  a  promissory  note  that  upon  default  of  payment  of  interest, 
"principal  will  become  due  and  payable,"  is  a  valid  one:  Trust  Co.  v.  Duffy, 
153-62. — and  the  waiver  of  notice  of  dishonor  and  protest  in  a  subsequent 
clause,  wherein  the  makers  and  indorsers  agree  to  become  bound,  notwith- 
standing an  extension  of  time,  is  not  construed  as  a  waiver  by  the  payee  of 
the  right  to  a  demand  for  the  payment  of  interest,  before  principal  sum  shal 
become  due:  Ibid. 

2173. 

A  bank  which  acquires  a  draft  by  purchase  from  another  for  existing  indebt- 
edness is  a  holder  for  value,  such  indebtedness  constituting  value  by  express 
provision:  Bank  v.  Oil  Mills. 

2178. 

For  a  purchaser  to  become  holder  in  due  course  he  must  have  acquired 
title  by  endorsement;  otherwise  owner  of  equitable  title  only  and  subject  to 
whatever  defenses  maker  has  against  payee:  Steinhilper  v.  Basnight,  153-293. 
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2185. 

A  draft  or  bill  transferred  to  a  bank  by  restrictive  indorsement  as  "for 
deposit"  or  "for  collection"  is  taken  and  held  by  the  bank  as  agent  of  the 
indorser  and  for  the  purpose  indicated,  and  subject  to  the  right  of  the  indorser 
to  arrest  payment  or  divert  the  proceeds  in  the  hands  of  any  intermediate  or 
subagent  who  has  taken  the  paper  for  like  purpose  and  affected  by  the  restric- 
tion: Bank  v.  Oil  Mills,  150-718. 

When  a  bank  to  which  a  draft,  appearing  on  its  face  to  be  negotiable,  is 
forwarded  by  another  bank,  purchases  it  for  value  without  notice  of  any  restric- 
tive agreement,  drawer  may  not  stop  payment  as  against  bank  so  holding  paper: 
Bank  v.  Oil  Mills,  150-718. 

2187. 

An  endorsee  of  a  negotiable  instrument  is  not  deprived  of  the  position  as 
holder  in  due  course  by  the  fact,  and  that  alone,  that  said  endorsement  is  in 
form  "without  recourse":  Bank  v.  Hatcher,  151-359. 

2198. 

For  a  person  to  become  a  purchaser  in  due  course  he  must  have  acquired 
title  by  endorsement,  otherwise  he  is  owner  of  equitable  title  only,  and  subject 
to  whatever  defenses  maker  may  have  against  payee:  Steinhilper  v.  Basnight, 
153-293. 

2201. 

When  there  is  evidence  that  a  negotiable  instrument  sued  upon  was  pro- 
cured by  fraud,  the  holder,  who  is  suing,  must  show  by  the  greater  weight  of 
the  evidence  that  he  acquired  title  before  maturity,  in  good  faith,  for  value 
and  without  any  notice  of  any  infirmity  or  defect  in  the  title  of  the  person  nego- 
tiating it:  Bank  v.  Fountain,  148-590. 

The  indorsee  of  a  negotiable  instrument  is  not  deprived  of  the  position  of 
holder  in  due  course  by  the  fact  alone  that  said  indorsement  was  "without 
recourse:"  Bank  v.  Hatcher,  151-359. 

The  introduction  of  a  negotiable  note  in  evidence  without  endorsement 
raises  the  presumption  of  equitable  ownership  and  assignment,  and  the  holder 
is  not  one  in  due  course,  and  takes  subject  to  all  equities  existing  in  favor  of 
the  maker:  Woods  v.  Finley,  153-497. 

In  an  action  upon  a  negotiable  instrument  by  the  endorsee,  it  is  necessary 
for  him  to  show  endorsement  to  him  before  maturity  for  him  to  become  a 
holder  in  due  course:  Myers  v.  Petty,   153-462. 

2205. 

An  endorsee  for  value  and  holder  in  due  course  is  not  subject  to  equities 
between  the  maker  and  payee,  where  he  has  no  notice  of  any  infirmities  in 
the  instrument  or  the  transaction:  Bank  v.  Hatcher,  151-359. 

Even  though  the  note  contained  on  it  a  recital  of  the  transaction  which 
gave  rise  to  it,  in  the  absence  of  anything  showing  an  infirmity  or  defect  in  it, 
endorsee  will  not  be  affected:  Bank  v.  Hatcher,  151-359. 
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2206. 

An  endorsee  for  value,  before  maturity,  without  notice  of  any  infirmity  in 
the  paper,  takes  free  of  all  equities  and  defenses  existing  between  the  original 
parties:  Bank  v.  Griffin,  153-72. 

2208. 

When  in  an  action  against  the  maker  of  a  note  he  defends  by  pleading  that 
his  signature  was  obtained  through  fraud,  the  burden  is  upon  the  plaintiff  to 
show  that  he  was  a  bona  fide  purchaser  for  value  before  maturity  and  without 
notice:  Myers  v.  Petty,  153-462. 

2210. 

A  drawer  of  a  draft,  ordinarily  standing  towards  subsequent  parties  as  a 
general  indorser,  may,  by  appropriate  words  appearing  on  the  paper,  or  by 
agreement  dehors  the  instrument  as  to  persons  affected  with  notice,  retain 
the  right  to  arrest  payment:  Bank  v.  Oil  Mills,  150-718. 

When  an  agent,  for  collection  or  deposit  of  a  negotiable  instrument,  has 
acted  within  the  apparent  scope  of  his  authority  and  exceeds  his  power  so  that 
a  holder  in  due  course  acquires  the  paper  for  value  and  without  notice  of  a 
restrictive  agreement  between  the  original  parties,  the  drawer  may  be  held 
responsible  to  such  holders:  Bank  v.  Oil  Mills,  150-718. 

2212. 

A  person,  not  otherwise  a  party,  placing  his  name  in  blank  on  the  back 
of  a  negotiable  note  before  delivery,  unless  he  clearly  indicates  by  appropriate 
words  his  intention  to  be  bound  in  some  other  capacity,  is  liable  as  an  endorser 
and  is  discharged  upon  failure  of  notice  of  dishonor  at  maturity:  Perry  v. 
Taylor,  148-362. 

Case  of  interest  prior  to  passage  of  this  section:  Barden  v.  Hornthal,  151-8. 

2217. 

An  endorser  of  a  negotiable  instrument,  who  had  paid  a  judgment  obtained 
thereon  in  an  action  against  him  and  the  insolvent  makers,  cannot  recover 
amount  from  a  subsequent  endorser:  Lynch  v.  Loftin,  153-270. 

2234.  [Amended  by  striking  out  all  of  section  after  the  word 
"day"  in  line  five,  and  adding  the  words :  "There  shall  be  no 
difference  between  Saturday  and  any  other  secular  or  business  day 
as  far  as  negotiable  instruments  are  concerned."] 

1909,  c.  800. 


2239. 

A  person  placing  his  name  on  back  of  instrument  in  blank,  without  quali- 
fication, is  an  endorser  and  is  discharged  upon  failure  to  give  him  notice  of 
dishonor:  Perry  v.  Taylor,  148-362. 
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2296.    [Amended  by  striking  out  all  after  the  word  "chapter, 
in  line  three.] 


IIa.    Leasing  Bottoms  for  Oyster  Culture. 

2381a.  Shellfish    commissioners    can   lease    bottoms.      The 

shellfish  commissioner  shall  have  power  to  lease  to  any  'duly 
qualified  person,  firm  or  corporation,  for  purposes  of  oyster  or 
clam  culture,  any  bottom  of  the  water  of  the  state  not  a  natural 
oyster  bed,  as  defined  in  this  subchapter,  nor  a  clam  reservation,  as 
defined  in  this  subchapter  in  accordance  with  the  provisions  of 
this  law. 

1909,  c.  871. 

2381b.  Leasing  of  bottoms.  Any  citizen  of  North  Carolina,  or 
firm  or  corporation  organized  under  the  laws  of  the  state  and  doing 
business  within  its  limits,  shall  be  granted  the  privilege  of  taking 
up  bottoms  for  purposes  of  oyster  or  clam  culture,  under  the  pro- 
visions of  this  subchapter,  of  an  area  not  less  than  one  acre  nor 
more  than  fifty  acres,  with  the  exception  of  the  open  waters  of 
Pamlico  Sound  (and  for  the  purposes  of  this  suchapter  open  waters 
of  Pamlico  Sound  shall  mean  the  waters  that  are  outside  of  two 
miles  of  the  shore  line),  in  which  the  minimum  limit  shall  be  five 
acres  and  the  maximum  shall  be  two  hundred  acres :  Provided, 
that  the  limit  of  entry  in  Core  Sound,  North  River,  Newport  River, 
Bogue  Sound  and  all  bays  and  creeks  bordering  on  these  waters, 
and  in  Jones'  Bay,  Rose  Bay,  Abel's  Bay,  Swan  Quarter  Bay,  Mid- 
dle Bay,  Bay  River,  Deep  Bay,  Juniper  Bay,  West  and  East  Bluff 
bays,  Wysocking  Bay,  Fire  Creek,  Stumpy  Point  Bay,  Mouse 
Harbor  Bay,  Maw  Bay  and  Broad  Creek,  tributaries  of  Pamlico 
Sound,  shall  be  one  acre  as  a  minimum  and  ten  acres  as  a  max- 
imum :  Provided  further,  however,  that  at  the  end  of  one  year 
from  the  passage  of  this  act  the  minimum  area  in  Core  Sound, 
North  River,  Newport  River,  Bogue  Sound  and  all  bays  and  creeks 
bordering  on  these  waters,  and  in  Jones'  Bay,  Rose  Bay,  Abel's 
Bay,  Swan  Quarter  Bay,  Middle  Bay,  Bay  River,  Deep  Bay, 
Juniper  Bay,  West  and  East  Bluff  bays,  Wysocking  Bay,  Fire 
Creek,  Stumpy  Point  Bay,  Mouse  Harbor  Bay,  Maw  Bay  and 
Broad  Creek,  tributaries  of  Pamlico  Sound,  shall  be  one  acre  and 
the   maximum   fifty   acres;   but   no   person,   firm,    corporation   or 
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association  shall  severally  or  collectively  hold  any  interest  in  any 
lease  or  leases  aggregating  an  area  of  greater  than  fifty  acres, 
except  in  the  open  waters  of  Pamlico  Sound,  where  the  aggregate 
area  shall  be  two  hundred  acres. 

1909,  c.  871,  s.  2. 

2381c.  Lease,  how  obtained.  Such  persons,  firms  or  corpo- 
rations desiring  to  avail  themselves  of  the  privileges  of  this  sub- 
chapter shall  make  written  application,  on  a  form  to  be  prepared 
by  the  shellfish  commissioner,  setting  forth  the  name  and  address 
of  the  applicant,  describing  as  definitely  as  may  be  the  location  and 
extent  of  the  bottom  for  which  application  is  made,  and  requesting 
the  survey  and  leasing  to  the  applicant  of  said  bottom.  As  soon  as 
possible  after  the  application  is  received,  the  shellfish  commissioner 
shall  cause  to  be  made  a  survey  and  map  of  said  bottom,  at  the 
expense  of  the  applicant.  The  shellfish  commissioner  shall  also 
thoroughly  examine  said  bottoms  by  sounding  and  by  dragging 
thereover  a  chain  to  detect  the  presence  of  natural  oysters.  Should 
any  natural  oysters  be  found,  the  commissioner  shall  cause  exami- 
nation to  be  made  to  ascertain  the  area  and  density  of  oysters  on 
said  bottom  or  bed,  to  determine  whether  the  same  is  a  natural  bed 
under  the  definition  contained  in  this  subchapter.  He  .shall  be 
assisted  in  this  examination  on  tonging  ground  by  an  expert  tonger, 
to  be  appointed  by  the  board  of  county  commissioners  of  the  county 
in  which  said  bottom  or  the  greater  portion  thereof  is  located,  and 
the  question  as  to  whether  the  oyster  growth  is  sufficiently  dense 
to  fall  within  the  definition  of  the  natural  bed  shall  be  determined 
by  the  quantity  of  oysters  which  the  said  expert  tonger  may  be 
able  to  take  in  a  specified  time ;  and  on  dredging  ground  the  com- 
missioner shall  be  assisted  by  an  expert  dredger,  appointed  by  the 
board  of  county  commissioners  of  the  county  in  which  said  bottom 
or  the  greater  portion  thereof  is  located,  and  the  question  as  to 
whether  the  oyster  growth  is  sufficiently  dense  to  fall  within  the 
definition  of  the  natural  bed  shall  be  determined  by  the  quantity 
of  oysters  which  the  said  expert  dredger  may  be  able  to  take  in  a 
specified  time.  The  shellfish  commissioner  shall  require  the  bodies 
of  bottoms  applied  for  to  be  as  compact  as  possible,  taking  into 
consideration  the  shape  of  the  body  of  water  and  the  consistency 
of  the  bottom.  No  application  shall  be  entertained  nor  lease 
granted  for  a  piece  of  bottom  within  two  hundred  yards  of  a  known 
natural   bottom,   bed  or  reef.     A  deposit  of  ten  dollars   will  be 
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required  of  each  applicant  at  the  time  of  making  his  application, 
said  sum  to  be  credited  to  the  cost  of  the  survey  of  the  bottom 
applied  for. 

1909,  c.  871,  s.  3. 

238 Id.  Marking  and  staking  of  leased  bottoms.  Immedi- 
ately upon  the  completion  of  the  survey  and  the  mapping  thereof, 
and  the  payment  by  the  applicant  of  the  cost  of  said  survey  and 
map,  the  shellfish  commissioner  shall  execute  to  the  applicant,  upon 
a  form  approved  by  the  Attorney-General  of  the  State,  a  lease  for 
the  bottoms  applied  for.  A  copy  of  the  lease,  map  of  the  survey 
and  a  description  of  the  bottom,  defining  its  position,  shall  be  filed 
in  the  office  of  the  shellfish  commissioner.  After  the  execution  of 
said  lease,  the  lessee  shall  have  the  sole  right  and  use  of  said 
bottoms,  and  all  shells,  oysters  and  cultch  thereon  or  placed  thereon 
shall  be  his  exclusive  property  so  long  as  he  complies  with  the  pro- 
visions of  this  law.  The  lessee  shall  stake  off  and  mark  the  bot- 
toms leased  in  the  manner  prescribed  by  the  shellfish  commissioner, 
and  failure  to  do  so  within  a  period  of  thirty  days  of  an  order  so 
to  do  issued  by  the  commissioner  shall  subject  said  lessee  to  a  fine 
of  five  dollars  per  acre  for  each  sixty  days'  default  in  compliance 
with  said  order.  The  corner  stakes,  at  least,  shall  be  marked  with 
signs  plainly  displaying  the  number  of  the  lease  and  the 
name  of  the  lessee.  The  lessee  shall,  within  two  years  of  the 
commencement  of  his  lease,  have  planted  upon  his  holdings  a 
quantity  of  shells  equal  to  an  average  of  fifty  bushels  of  seed 
oysters  or  shells  per  acre  of  holdings,  and  within  four  years  from 
the  commencement  of  his  lease  a  quantity  of  oysters  or  shells  equal 
to  an  average  of  not  less  than  one  hundred  and  twenty-five  bushels 
per  acre.  The  oyster  commissioner  shall,  upon  granting  any  lease, 
publish  a  notice  of  the  granting  of  same  in  a  newspaper  of  general 
circulation  in  the  county  wherein  the  bottom  leased  is  located. 

1909,  c.  871,  s.  4. 

2381  e.  Term  of  lease,  rental.  All  leases  made  under  the 
provisions  of  this  subchapter  shall  begin  upon  the  issuance  of  the 
lease,  and  shall  expire  on  the  first  day  of  April  of  the  twentieth 
year  thereafter.  The  rental  shall  be  at  the  rate  of  one  dollar  per 
acre  for  the  first  ten  years  and  two  dollars  per  acre  per  year  for 
the  next  ten  years  of  the  lease,  payable  annually  in  advance  on  the 
first  day  of  April  of  each  year:  Provided,  that  in  the  open  waters 
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of  Pamlico  Sound  (and  for  the  purposes  of  this  act  the  open 
waters  of  Pamlico  Sound  shall  mean  the  waters  that  are  outside 
the  four  miles  of  the  shore  line)  the  rental  shall  be  at  the  rate  of 
fifty  cents  per  acre  per  year  for  the  first  three  years,  one  dollar 
per  acre  per  year  for  the  next  seven  years,  and  two  dollars  per  acre 
per  year  for  the  next  ten  years  of  the  lease.  This  rental  shall  be 
in  lieu  of  all  other  taxes  and  imposts  whatever,  and  shall  be 
considered  as  all  and  the  only  taxation  which  can  be  imposed  by 
the  state,  counties,  municipalities  or  other  subordinate  political 
bodies.  The  rental  for  the  first  year  shall  be  paid  in  advance,  to 
an  amount  proportional  to  the  unexpired  part  of  the  year  to  the 
first  of  April  next  succeeding. 

1909,  c.  781,  s.  5. 

2381f.  Transfer   of  lease;   inheritance   of  lease.     The  said 

lease  shall  be  heritable  and  transferable,  in  whole  or  in  part,  pro- 
vided the  qualifications  of  the  heirs  and  transferees  are  such  as  are 
described  by  this  subchapter.  Non-residents,  acquiring  by  inherit- 
ance or  process  sale,  or  persons  already  holding  the  maximum  area 
permitted  by  this  subchapter,  shall  within  a  period  of  twelve  months 
from  the  time  of  acquisition,  dispose  of  said  prohibited  or  excess  of 
holding  to  some  qualified  person,  firm  or  corporation,  under  penalty 
of  forfeiture.  The  lease  shall  be  subject  to  mortgage,  pledge, 
seizure  for  debt  and  the  same  other  transactions  as  are  other  prop- 
erty rights  in  North  Carolina.  No  transfer  shall  be  of  effect  unless 
of  court  record,  until  entered  on  the  books  of  the  shellfish  com- 
missioner. 

1909,  c.  871,  s.  6. 

2381g.  Releasing  of  bottoms.  The  term  of  each  lease  granted 
under  the  provisions  of  this  subchapter  shall  be  for  a  period  of 
twenty  years  from  the  first  day  of  April  preceding  the  date  of 
granting  of  said  lease.  At  the  expiration  of  the  first  lease,  the 
lessee,  upon  making  written  application  on  the  prescribed  form, 
shall  be  entitled  to  successive  leases  on  the  same  terms  as  applied 
to  the  last  ten  years  of  the  first  lease,  for  a  period  not  exceeding 
ten  years  each. 

1909,  c.  871,  s.  7. 

2381h.  Forfeiture  of  lease.  The  failure  to  pay  the  rental 
of  bottoms  leased  for  each  year  in  advance  on  or  before  the  first 
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day  of  April,  or  within  thirty  days  thereafter,  shall  ipso  facto  cancel 
said  lease  and  shall  forfeit  to  the  state  the  said  leased  bottoms 
and  all  oysters  thereon,  and  upon  said  forfeiture  the  shellfish  com- 
missioner is  hereby  authorized  to  lease  the  said  bottoms  to  any 
qualified  applicant  therefor:  Provided,  that  no  forfeiture  shall  be 
valid,  however,  under  the  provisions  of  this  section,  unless  there 
shall  have  been  mailed  by  the  shellfish  commissioner  to  the  last 
address  of  the  lessee  upon  the  books  of  the  commissioner  a  thirty- 
days  notice  of  the  maturity  of  said  rental. 

1909,  c.  871,  s.  8. 

2381  j.  Title  secure.  If  any  person,  within  four  months  of 
the  publication  of  the  notice  of  granting  of  any  lease,  make  claim 
that  a  natural  oyster  bottom,  bed  or  reef  exists  within  the  bound- 
aries of  said  lease,  he  shall,  under  oath,  state  his  claim,  and  re- 
quest the  shellfish  commissioner  to  cancel  said  lease :  Provided, 
however,  that  each  such  claim  and  petition  shall  be  accompanied  by 
a  deposit  of  twenty-five  dollars.  No  petition  unaccompanied  by 
said  deposit  shall  be  considered  by  the  commissioner.  The  shellfish 
commissioner  shall,  in  person,  examine  into  said  claim,  and,  if 
the  decision  should  be  against  the  claimant,  the  deposit  of  twenty- 
five  dollars  shall  be  forfeited  to  the  state  and  deposited  to  the 
credit  of  the  shellfish  commission  fund.  Should,  however,  the 
claim  be  sustained  and  a  natural  bed  be  found  within  the  boundary 
of  the  lease,  the  said  natural  bed  shall  be  surveyed  and  marked 
with  stakes  or  buoys,  at  the  expense  of  the  lessee,  and  the  said  nat- 
ural bed  be  thrown  open  to  the  public  fishery.  If  no  such  claim 
be  presented  within  a  period  of  four  months,  or  if  when  so  pre- 
sented it  fail  of  substantiation,  as  provided,  the  lessee  shall  there- 
after be  secure  from  attack  on  such  account,  and  his  lease  shall  be 
incontestible  so  long  as  he  complies  with  the  other  provisions  of 
this  subchapter.  In  each  and  every  such  case  the  decision  of  the 
shellfish  commissioner  shall  be  subject  to  review  and  appeal  before 
a  judge  of  the  superior  court,  who  shall  render  a  decision  without 
the  aid  of  a  jury,  and  his  decision  shall  be  final.  This  subchapter 
shall  not  apply  to  New  Hanover  county. 

1909,  c.  871,  s.  9. 

383.  [Amended  by  striking  out  all  after  the  word  ' 'consump- 
tion" in  line  thirteen,  and  inserting  the  words  "Provided  further, 
that  coon  oysters  may  be  taken  from  September  first  to  May  first 
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of  each  year  upon  the  condition  that  no  instrument  or  implement 
shall  be  used  in  the  taking  of  said  coon  oysters  before  November 
first  and  after  April  first.] 

1909,  c.  426. 

2402a.  Catching  oysters  in  any  way  but  with  hand  tongs  in 
Pamlico  Sound.  It  shall  be  unlawful  for  any  person  to  use 
any  rakes,  scrapes,  scoops  or  dredges,  or  any  other  instrument  or 
implement  other  than  ordinary  hand  tongs,  for  the  purpose  of  tak- 
ing or  catching  oysters  from  the  public  oyster  grounds  or  natural 
oyster  beds  in  any  of  the  waters  of  Pamlico  Sound  or  its  tributaries 
north  of  a  line  running  from  West  Bluff  Bay  to  the  center  of 
Ocracoke  Inlet.  Any  person  found  guilty  of  the  violation  of  this 
section  shall  be  punished  by  a  fine  of  not  less  than  twenty-five  dol- 
lars or  imprisoned  not  less  than  thirty  days. 

1909,  c.  559. 

2403.  [Amended  by  striking  out  everything  after  "bond," 
in  line  seventeen  and  inserting  in  lieu  thereof  the  following:  "The 
salary  of  the  commissioner  shall  be  six  hundred  dollars  per  annum. 
The  salary  of  the  assistant  commissioner  shall  be  fifty  dollars  per 
month,  to  be  paid  only  during  the  active  oyster  season,  which  shall 
not  exceed  six  months  in  any  one  year."] 

1909,  c.  585. 

2404.  [Amended  by  adding  after  the  word  "serve,"  in  the 
last  line  of  said  section,  the  following:  "Provided,  that  no  inspec- 
tors shall  be  employed  on  a  regular  salary  except  at  points  where 
there  is  at  least  one  shucking  house  or  cannery  where  the  revenue 
derived  therefrom  amounts  to  as  much  as  twice  the  amount  of  the 
salary;  and  at  all  other  points  where  inspectors  may  be  employed 
they  shall  be  engaged  upon  a  commission,  not  to  exceed  fifty  per 
cent  of  the  revenue  collected :  Provided  further,  that  inspectors 
may  be  employed  at  a  regular  salary  at  Coin  jock  and  South  Mills."] 

1909,  c.  585,  s.  2. 

2405.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
The  oyster  commissioner  shall  have  a  general  supervision  over  the 
oyster  industry  and  see  that  the  laws  regulating  the  same  are  prop- 
erly enforced.  He  shall  prosecute  all  violations  of  the  oyster  laws, 
and  may  employ  counsel  whenever  it  is  necessary  for  this  purpose. 
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He  shall  use  the  oyster  patrol  boat  in  the  performance  of  his 
duties,  and  he  shall  go  in  person  as  captain  or  commander  of  said 
patrol  boat  and  shall  visit  the  various  localities  where  oysters  are 
caught  and  points  where  they  are  sold ;  and  he  shall,  on  or  before 
the  tenth  day  of  each  month,  mail  to  the  treasurer  of  the  state  a 
consolidated  statement,  showing  the  amount  of  taxes  collected 
during  the  preceding  month  and  by  and  from  whom  collected. 
He  shall  make  a  biennial  report  to  the  Governor,  which  shall  be 
transmitted  by  him  to  the  general  assembly,  setting  forth  in  detail 
an  account  of  his  official  acts,  showing  in  detail  a  statement  of  his 
receipts  and  disbursements. 

1909,  c.  585,  ss.  3,  4. 

2406.  [Amended  by  adding  at  the  end  of  said  section  the 
following :  "And  it  shall  be  his  duty  to  command  the  oyster  patrol 
boat  and  perform  the  duties  required  of  the  commissioner,  when 
said  commissioner  is  unable  to  perform  such  duties,  by  reason  of 
sickness  or  other  necessary  cause,  and  shall  at  all  other  times  during 
the  oyster  season  perform  such  duties  as  the  commissioner  shall 
prescribe  and  require."] 

1909,  c.  585,  s.  5. 

2406a.  Crew  of  the  patrol  boat.  The  commissioner  may- 
employ  as  his  crew  for  the  patrol  boat  one  engineer,  at  a  salary  not 
to  exceed  forty  dollars  per  month  during  the  oyster  season,  and 
cook,  at  a  salary  not  to  exceed  thirty-five  dollars  per  month,  to  be 
employed  and  paid  only  during  the  active  oyster  season,  and  the 
said  commissioner  shall  be  allowed  a  sum  not  to  exceed  three 
hundred  dollars  for  actual  expenses. 

1909,  c.  585,  s.  6. 

2419.  [Amended  as  follows:  Strike  out  the  words  "one  and 
one-half,"  in  line  three  of  said  section,  and  insert  the  word  "two" 
in  lieu  thereof.  Strike  out  the  words  "one-half  a,"  in  line  five,  and 
insert  in  lieu  thereof  the  word  "one."]  • 

1909,  c.  585,  s.  7. 

2423.  [Amended  by  striking  out  everything  before  the  word 
"if"  in  line  five  and  inserting:  "It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  to  take  clams  in  the  counties  of  Brunswick, 
New  Hanover  or  Pender,  from  any  of  the  waters  thereof,  for  the 
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purpose  of  bedding  for  market  or  for  shipment  from  the  said 
counties,  from  the  twenty-fifth  day  of  March  to  the  fifteenth  day 
of  December  of  each  year:  Provided,  however,  that  citizens  of  the 
said  counties  shall  have  the  privilege  at  all  times  of  the  year  to 
catch  clams  for  selling  in  any  of  the  said  counties,  in  small  quan- 
tities, for  table  use  only.  It  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  purchase  clams  in  the  counties  of  Brunswick, 
New  Hanover  or  Pender  for  the  purpose  of  shipping  from  the  said 
counties,  or  for  any  person,  firm  or  corporation  to  ship  from  the 
said  counties  of  Brunswick,  New  Hanover  or  Pender  any  clams  at 
any  time  from  the  twenty-fifth  day  of  March  to  the  fifteenth  day 
of  December  of  every  year.  Any  person,  firm  or  corporation 
violating  any  of  the  foregoing  provisions  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined  for  each  offense  not 
exceeding  fifty  dollars  or  imprisoned  not  more  than  thirty  days,  in 
the  discretion  of  the  court."  Also  amend  by  adding  the  following 
to  the  end  of  the  section :  "It  shall  be  unlawful  for  any  person  or 
persons  to  use  any  rake  or  other  instrument  with  more  than  two 
prongs  for  the  purpose  of  taking  clams  from  any  natural  oyster 
rock  or  the  other  waters  of  Masonboro  Sound,  in  the  county  of 
New  Hanover,  between  what  is  known  as  Fowler's  Landing  to 
Cockle  Shell  Point,  in  said  county,  a  distance  of  about  one  mile. 
Any  person  doing  so  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  not  more  than  fifty  dollars  or  imprisoned 
not  more  than  thirty  days.  It  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  catch  or  take  any  clams  from  the  waters 
herein  described  between  the  first  day  of  April  and  the  first  day  of 
October.  Said  territory  shall  be  as  follows :  Beginning  at  the 
mouth  of  Queen's  Creek,  in  Onslow  county,  and  running  the 
various  courses  of  the  said  Queen's  Creek  channel  to  Bogue  Inlet, 
including  all  the  waters  south  of  said  channel  to  the  Horse  Ford, 
between  Brown  Sound  and  New  River:  Provided,  this  shall  not 
be  so  construed  as  to  prohibit  anyone  from  catching  claims  for 
their  own  table  use  only.  Any  person,  firm  or  corporation  doing 
so  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
fined  not  more  than  fifty  dollars  or  imprisoned  not  more  than  thirty 
days."] 

1909,  cc.  514,  521,  879. 

2429.   [Amended  by  striking  out  the  word  "one-eighth^"  in 
line  seven  and  inserting  the  word  "one-fourth."     Also  amend  by 
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leaving  out  the  words  "oyster  commissioner"  wherever  they  occur 
and  inserting  in  lieu  thereof  the  words  "fish  commissioner,"  and 
by  repealing  all  after  the  word  "year,"  in  line  sixteen,  and  insert- 
ing the  following  in  lieu  thereof :  "That  any  person  violating  the 
provisions  of  this  section  shall  be  guilty  of  a  misdemeanor  and 
shall  be  fined  not  less  than  fifty  dollars  nor  more  than  one  hundred 
dollars,  in  the  discretion  of  the  court."] 

1909,  c.  540. 

2434a.  In  Carteret  county;  close  season.  It  shall  be  law- 
ful to  fish  pound  nets  from  January  first  to  May  first  of  each  year 
within  the  waters  of  that  portion  of  Carteret  County,  with  a  line 
beginning  at  the  northwest  point  of  outward  Swan  Island,  running 
a  due  north  course;  from  such  line  running  up  the  Neuse  River  to 
the  spar  buoy  at  the  entrance  of  Adams  Creek :  Provided,  that  not 
more  than  five  nets  shall  be  set  in  any  one  stand :  Provided  further, 
that  not  more  than  one-third  of  the  river  in  width  shall  be  used 
for  the  purpose  of  fishing  hereunder.  Any  person,  firm,  corpora- 
tion, or  syndicate  fishing  with  pound  nets  in  the  waters  of  Carteret 
County  at  any  other  time  except  as  prescribed  in  this  section  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined 
not  less  than  two  hundred  dollars  or  imprisoned  not  less  than  six 
months,  in  the  discretion  of  the  court.  It  is  expressly  enacted  that 
every  day  such  fishing  is  done  in  violation  of  this  section  shall 
constitute  a  separate  offense. 

1911,  c.  128. 


2435a.  Fishing  in  Carteret  county  with  certain  length  of  net. 

It  shall  be  unlawful  for  any  person,  firm,  corporation,  or  syndicate 
to  fish  any  net  or  seine  in  the  waters  of  the  State  of  North  Carolina 
within  the  boundaries  of  Carteret  county  more  than  two  hundred 
and  seventy-five  yards  in  length :  Provided,  this  length  shall  not 
apply  to  purse  seines  used  for  the  purpose  of  catching  menhaden 
(fatbacks)  only.  Any  person,  firm,  corporation,  or  syndicate, 
violating  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  not  more  than  fifty  dollars  or  be  imprisoned 
not  more  than  thirty  days,  in  the  discretion  of  the  court.  Each  day 
said  nets  or  seines  are  fished  shall  constitute  a  separate  offense. 

1911,  c.  130. 
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2435b.  Joining  nets  in  Carteret  county.  When  a  condition 
arises  that  a  crew  of  fishermen  in  Carteret  county  find  it  advan- 
tageous to  join  two  or  three  nets  together  for  the  purpose  of  tem- 
porary fishing,  it  shall  be  lawful  to  do  so  under  the  following  rules 
and  regulations,  namely  (Provided,  such  nets  when  joined  together 
shall  not  be  fished  in  the  bite  of  Cape  Lookout)  :  (a)  The  total 
length  of  nets  joined  together  shall  not  exceed  eight  hundred  and 
twenty-five  yards,  (b)  That  not  more  than  one  of  the  nets  (two 
hundred  and  seventy-five  yards)  shall  be  owned  by  any  one  person, 
firm,  corporation,  or  syndicate  thus  fishing,  (c)  That  not  less  than 
two  men  shall  be  permitted  to  fish  with  each  net  thus  joined  to- 
gether, (d)  That  no  position  or  haul  shall  be  held  by  anchoring 
boat  (except  when  occupied  by  men  fishing  same),  buoys,  stakes, 
or  any  other  device,  (e)  That  no  seines  or  nets  shall  be  hauled  by 
capstans.  (f)  That  no  nets  smaller  mesh  than  1  3/8"  bar  or 
2  6/8"  stretched  measure  shall  be  joined  together  for  the  purpose 
of  fishing  under  this  section,  (g)  That  no  nets  thus  joined  shall 
be  fished  in  the  waters  of  the  state  of  North  Carolina  within  the 
boundaries  of  Carteret  county  at  any  stationary  fishery,  (h)  That 
the  fishing  of  such  nets  thus  joined  together  shall  not  be  permitted 
in  the  waters  of  Carteret  county  where  said  waters  are  of  less 
width  than  one  and  one-fourth  miles.  It  is  expressly  enacted  that 
each  net  joined  together  shall  have  two  staffs.  Any  person  violat- 
ing any  of  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined  not  less  than  two  hun- 
dred dollars  or  imprisoned  not  less  than  six  months. 

1911,  c.  130. 

2437.  [Amended  by  striking  out  word  'county"  in  lines 
three  and  seven  and  inserting  the  words  "and  Onslow  counties." 
Also  by  striking  out  the  word  "county"  in  lines  nine  and  ten  and 
inserting  the  word  "counties,"  and  by  striking  out  "five  hundred" 
in  line  sixteen  and  inserting  two  thousand."] 

1911,  c.  126. 

2438a.  Albemarle  Sound  and  Roanoke  River.  It  shall  be 
unlawful  to  set  any  pound  or  dutch  nets  in  Albermarle  Sound 
nearer  to  either  side  of  the  Norfolk  Southern  Railroad  bridge 
across  said  sound  than  three  hundred  yards,  or  to  set  any  stake, 
drift,  or  anchor  gill  nets  nearer  to  either  side  of  said  bridge  than 
one-half  mile.     It  shall  be  unlawful  to  set  any  net  of  any  descrip- 
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tion  in  front  of  a  wharf,  that  is,  between  the  pier  of  any  wharf 
now  used  as  a  landing  for  any  steamboat  and  the  middle  of  the 
stream  on  which  the  wharf  is  built.  It  shall  be  unlawful  to  fish 
any  drift  nets  in  the  Roanoke  River  over  twenty  yards  in  length 
and  no  net  shall  drift  within  three  hundred  yards  of  another  net 
and  no  two  nets  shall  drift  abreast  of  each  other.  Any  person 
violating  the  provisions  of  this  section  shall  be  guilty  of  a  misde- 
meanor and  fined  not  less  than  one  hundred  dollars  or  imprisoned 
in  the  discretion  of  the  court. 

1911,  c.  163. 

2439.  [Amended  by  leaving  out,  in  line  thirteen,  the  words 
"in  a  due  north  and  south  course"  and  inserting  in  lieu  thereof  the 
words  "at  right  angles  to  the  shore,"  and  by  leaving  out,  beginning 
in  line  twenty-two,  "to  be  recovered,"  and  ending  with  "of  the 
violator,"  in  lines  twenty-five  and  twenty-six.  Also  amended  by 
striking  out  the  word  "four"  in  lines  thirty-five  and  thirty-six  and 
inserting  the  word  "six."] 

1909,  c.  540;  1911,  c.  23. 

2439a.  Gill  nets  in  Albemarle  Sound.  It  shall  be  lawful 
for  fishermen  fishing  in  the  Albermarle  Sound  lying  opposite  to 
Perquimans  and  Pasquotank  counties,  and  its  tributaries  lying  and 
being  in  said  counties,  to  set  gill  nets  as  near  as  one  hundred  and 
fifty  yards  of  any  pound  or  dutch  nets  fished  in  said  waters :  Pro- 
vided, that  any  net  shall  not  be  set  beyond  the  line  now  prohibited 
in  said  waters. 

1911,  c.  138. 

2440.  [Repealed,  and  the  following  enacted  in  its  place:] 
If  any  person  shall  set  or  fish  any  net,  seine  or  appliance  of  any 
kind  for  catching  fish  at  any  place  within  a  radius  of  two  and 
one-half  miles  either  way  from  Roanoke  Marshes  lighthouse, 
at  a  distance  more  than  five  hundred  yards  from  the  shore  of 
Roanoke  Island  or  the  mainland  on  the  western  side  of  Croatan 
and  Pamlico  sounds,  except  that  on  the  western  side  of  Pamlico 
and  Croatan  sounds  fishing  shall  be  permitted  in  that  territory 
extending  one  thousand  yards  from  the  shore,  beginning  at  the 
two-and-one-half-mile  limit  heretofore  defined  and  extending  to 
the  southern  end  of  the  Roanoke  Marshes,  on  the  Pamlico  Sound 
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side,  and  to  the  north  end  of  the  same  marshes  on  the  Croatan 
side,  but  in  neither  case  shall  the  nets  within  this  one-thousand- 
yard  limit  be  within  one  and  one-quarter  miles  in  any  direction 
from  the  Roanoke  Marshes  lighthouse;  or  shall  set  or  fish  any 
pound  or  dutch  net  on  the  eastern  side  of  Pamlico  Sound  within 
ten  miles  of  the  Roanoke  Marshes  lighthouse,  except  such  as  shall 
be  fished  within  one  thousand  yards  of  Roanoke  Island  or  Hog 
Island  shores;  or  shall  set  or  fish  any  dutch  or  pound  net  on  the 
eastern  side  of  Pamlico  Sound  more  than  two  thousand  yards  west 
of  a  line  running  south-southeast  (magnetic)  from  Big  Island 
to  a  point  on  the  twelve-foot  curve  westerly  of  Chicamacomico 
or  south  of  said  point  more  than  two  thousand  yards  from  the 
twelve- foot  curve,  as  marked  on  the  chart  of  the  Coast  and 
Geodetic  Survey,  corrected  from  data  obtained  to  November 
twenty-second,  one  thousand  nine  hundred  and  four;  or  shall  set 
or  fish  any  dutch  or  pound  net  on  the  west  side  of  Pamlico  Sound, 
in  said  sound,  extending  into  the  water  more  than  two  thousand 
yards  from  the  shore;  or  shall  set  or  fish  any  pound  or  dutch  net 
in  Croatan  Sound  further  from  the  shore  than  one-fifth  of  the 
width  of  said  sound  at  that  point;  or  shall  set  or  fish  any  net, 
seine  or  appliance  of  any  kind  for  catching  fish  at  any  place 
within  the  area  of  one-sixth  the  width  of  the  sound  or  river  on 
either  side  of  a  line  passing  through  the  middle  of  the  channel 
of  Croatan  Sound  and  the  middle  of  Albermarle  Sound,  up 
Chowan  River  as  far  as  Cannon's  Ferry,  and  other  tributaries  of 
Albemarle  Sound  (provided,  this  clause  does  not  apply  to  seines 
used  on  the  rivers)  ;  or  shall  set  or  fish  any  pound  or  dutch  net 
in  the  Albemarle  Sound  more  than  two  thousand  yards  from  the 
shore  of  the  mainland  or  in  Chowan  River  further  from  the  shore 
than  one-third  of  the  width  of  said  river,  at  the  place  where  said 
nets  are  fished  or  set,  or  within  one-fourth  mile  of  any  wharf 
used  by  a  steamer  on  said  river;  or  shall  set  or  fish  any  net  or 
appliance  of  any  kind  for  catching  fish  within  one  mile  on  either 
side  of  a  line  running  westerly  or  southwesterly  from  the  center 
of  New  Inlet  to  an  intersection  with  the  line  extending  from 
Big  Island  southwest  (magnetic),  or  within  one  mile  on  either 
side  of  a  line  running  westerly  or  southwesterly  from  the  center 
of  Oregon  Inlet  to  a  point  two  thousand  yards  west  of  the  con- 
tinuation of  the  said  line  running  from  Big  Island  south-southeast 
(magnetic),  or  within  one  mile  on  either  side  of  a  line  six  miles 
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long  running  from  the  center  of  Hatteras  Inlet  in  a  northwesterly 
direction,  these  restricted  areas  to  include  the  channels  extending 
from  Oregon,  New  and  Hatteras  inlets,  respectively,  he  shall  be 
guilty  of  a  misdemeanor  and  be  fined  not  less  than  fifty  dollars 
or  imprisoned  not  less  than  thirty  days,  in  the  discretion  of  the 
court.  The  provisions  of  this  section  shall  apply  only  to  that 
part  of  each  year  in  which  shad  and  herring  fishing  are  permitted 
by  law  in  the  several  waters,  except  that  in  Albemarle  and  Croatan 
sounds  the  provisions  of  this  section  shall  apply  for  the  entire 
year,  as  far  as  it  relates  to  pound  nets.  The  fish  commissioner 
is  authorized,  in  determining  the  boundaries  of  the  restricted 
areas  on  either  side  of  Roanoke  Marshes,  to  run  straight  lines 
from  the  stake  two  thousand  yards  from  the  shore  in  the  two- 
and-one-half-mile  radius  from  Roanoke  Marshes  lighthouse  to  the 
stake  five  hundred  yards  eastward  from  the  point  of  Roanoke 
Marshes,  and  shall  run  straight  lines  from  the  stake  one-fifth  the 
width  of  Croatan  Sound  in  the  two-and-one-half-mile  radius  from 
Roanoke  Marshes  lighthouse  south  to  the  stake  five  hundred  yards 
from  the  eastward  point  of  Roanoke  Marshes;  that  the  boundary 
lines  marking  the  restricted  areas  in  these  sounds  shall  be  run  in 
straight  lines  from  stake  to  stake,  located  at  certain  points,  but 
said  stakes  not  to  be  in  any  case  more  than  three  miles  apart. 
The  places  of  trial  for  offenses  under  this  section  shall  be  the 
county  opposite  where  the  act  was  committed.  It  shall  be  the  duty 
of  the  fish  commissioner,  or  any  of  his  assistants  or  deputies,  when- 
ever a  complaint  is  made  to  him,  either  orally  or  in  writing,  stating 
that  any  of  the  laws  relating  to  fish  or  fisheries  are  being  violated 
at  any  particular  place,  to  go  himself  or  send  a  deputy  to  such  place 
and  investigate  same,  and  he  shall  seize  and  remove  all  nets  or 
other  appliances  set  or  being  used  in  violation  of  the  fisheries  laws 
of  the  state,  sell  same  at  public  auction  after  advertisement  for 
twenty  days  at  the  courthouse  and  three  other  public  places  in  the 
county  in  which  the  seizure  was  made,  and  apply  the  proceeds  of 
sale  to  the  payment  of  costs  and  expense  of  such  removal,  and  pay 
any  balance  remaining,  to  the  school  fund  or  county  nearest  to 
where  offense  is  committed.  And  the  failure  of  the  fish  commis- 
sioner or  his  deputies  to  perform  the  above  prescribed  duty  shall 
render  his  bond  liable  to  penalty  of  five  hundred  dollars  ($500), 
one-half  to  go  to  the  informant  and  the  other  half  to  be  paid  to 
the  school  fund  of  the  county  in  which  the  action  is  brought. 

1909,  c.  540,  s.  3;  1911,  c.  18. 
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2440a.  [Amended  by  adding  at  end  of  section  the  following: 
Provided,  that  this  chapter  shall  only  apply  to  that  part  of  the  year 
beginning  January  fifteenth  and  ending  May  fifteenth.] 

1909,  c.  474. 

2442.  [Amended  by  striking  out  all  the  words  in  lines 
one  and  two  in  said  section  between  the  word  "person,"  in  line 
one,  and  the  word  "shall,"  at  the  beginning  of  line  three  in  said 
section.] 

1911,  c.  127. 

2449a.  In  Lake  Phelps,  or  Scuppernong,  in  Tyrrell  and  Wash- 
ington counties.  That  it  shall  be  unlawful  for  any  person,  firm, 
or  corporation  to  set  or  in  any  manner  fish  with  more  than  one 
hundred  yards  of  gill  nets  within  the  waters  of  Lake  Phelps  or 
Scuppernong  in  Tyrrell  and  Washington  counties,  or  to  set  or  in 
any  manner  fish  with  more  than  one  pound,  pond,  or  dutch  net, 
and  shall  be  restricted  to  the  months  of  February,  March,  and  April 
of  each  year.  Any  person,  firm  or  corporation  violating  this  sec- 
tion shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  more  than  fifty  dollars  or  imprisoned  not  more 
than  thirty  days. 

1909,  c.  378;  1911,  c.  129. 

2451.    [Amended  by  adding  after  the  last  word  and  at  the 

end  of  said  section  the  following:  "Provided,  that  nothing  in  this 
section  shall  prevent  the  setting  of  gill  nets  in  the  Chowan  River 
or  its  tributaries,  above  Holliday's  Island:  Provided  further,  that 
one-third  of  said  stream,  along  the  channel,  shall  be  kept  free  from 
any  class  of  net:  Provided  further,  that  no  pound  net  shall  be  set 
within  one  hundred  yards  of  any  other  pound  net  set  by  another 
person  in  the  Chowan  River,  north  of  Holliday's  Island."] 

1911,  c.  104. 

2452a.  In  Potecasi  Creek  in  Hertford  and  Northampton 
counties.     It  shall  be  unlawful  for  any  person  or  persons  to  use, 

set  or  in  any  manner  to  fish  with  any  fish  trap,  pike  net,  seine  or 
drag  net  in  the  waters  of  Potecasi  Creek,  in  Hertford  and  North- 
ampton counties,  from  its  mouth  to  the  Creeksville  Mill,  in 
Northampton  county.  Any  and  every  person  violating  this  section 
shall   be  guilty   of   a  misdemeanor,   and   upon   conviction   thereof 
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shall  be  fined  not  more  than  fifty  dollars  or  imprisoned  not  more 
than  thirty  days. 

1909,  c.  662. 

2454a.  No  stationary,  set,  or  dutch  nets  in  Neuse  and  Trent 
rivers.  No  person  or  association  of  persons  shall  set  or  place 
or  cause  to  be  set  or  placed  any  stationary,  set  or  dutch  nets  in 
either  Neuse  or  Trent  rivers  above  the  point  where  the  said  Neuse 
and  Trent  rivers  confluctuate,  and  any  person  violating  this  section 
shall  be  guilty  of  a  misdemeanor  and  fined  fifty  dollars  or  im- 
prisoned thirty  days. 

1909,  c.  801. 

2454b.  Causing  to  be  used  dutch  net,  pound  net,  etc.,  in 
Neuse  river  above  Wilkinson's  Point.  No  person  or  associa- 
tion of  persons  or  corporation  shall  set,  cause  to  be  set,  fish  or  cause 
to  be  fished,  use  or  cause  to  be  used  any  dutch  net,  pound  net  or 
other  stationary  trap  net  or  seine  or  similar  description,  by  what- 
ever name  known,  in  the  waters  of  Neuse  River  above  Wilkinson's 
Point,  on  Pamlico  side,  and  any  person  or  association  of  persons 
or  corporations  violating  this  section  shall  be  guilty  of  a  misde- 
meanor and  shall  be  fined  fifty  dollars  or  imprisoned  thirty  days. 

1909,  c.  801. 

2457.     [Amended  by  adding  to  said  section  the  following: 

Provided,  that  this  section  shall  not  apply  to  the  creeks  in  the 
sound  between  Bogue  Inlet  and  Brown  Inlet,  in  Onslow  county, 
except  the  main  channel  thereof.] 

1909,  c.  466. 

2461.  [Amended  by  striking  out  all  words  after  the  word 
"across"  in  line  two  down  to  and  including  the  word  "fish"  in  line 
seven  of  said  section,  and  insert  in  lieu  thereof  the  following: 
"Hiawassee  River,  in  Clay  county,  without  providing  for  the  free 
passage  of  fish  in  said  river  by  a  sluiceway  or  fish  ladder  not  less 
than  three  feet  nor  more  than  ten  feet  wide,  under  the  same  rules 
and  regulations  as  set  forth  in  lines  forty-four  to  fifty-two,  inclu- 
sive of  the  word  'complaint,'  in  line  fifty-two  of  section  two  thou- 
sand four  hundred  and  sixty-two  of  the  Revisal  of  one  thousand 
nine  hundred  and  five."] 

1909,  c.  437. 
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2466. 

Special  act  as  to  trout  in  Mitchell,  Watauga  and  Burke  Counties.. 
Special  act  for  Haw  River  in  Rockingham  county,  1909,  c.  311. 

2470a.    In  certain  waters  of  Beaufort  county.     It  shall  be 

unlawful  for  any  person  or  persons  to  use  or  fish  with  any  drag 
nets,  purse  nets,  drop  nets,  fyke  nets,  thrash  nets  or  any  set  or  gill 
nets  longer  than  thirty  yards  on  top  line,  in  the  waters  of  Bath 
Creek,  Blount's  Creek,  Jordan's  Creek,  Pungo  Creek,  Wright's 
Creek  or  their  tributaries,  in  Beaufort  county,  during  the  months 
of  March,  April,  May,  June  and  July  of  each  and  every  year.  Any 
person  or  persons  violating  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  fined  not  exceeding 
fifty  dollars  or  imprisoned  not  more  than  thirty  days  for  each 
offense. 

1909,  c.  586. 

2471b.    In  Smith's  Creek,   ChappePs  Creek,  Trent  Creek, 
Bay  River.     It  shall  be  unlawful  for  any  person  or  persons  to 

haul  or  use  any  drag  net  in  the  waters  of  Vandemere  Creek  and 
its  tributaries,  Smith's  Creek,  Chappel's  Creek  and  its  tributaries, 
Trent  Creek  and  its  tributaries,  and  Bay  River  and  its  tributaries, 
from  the  mouth  of  Trent  Creek  to  the  head  of  both  its  northwest 
and  southwest  prongs,  for  the  purpose  of  catching  or  taking  fish 
from  said  waters. 

1909,  c.  692. 


2472a.  [Old  section  repealed  and  this  put  in  its  place.]  It 
shall  be  unlawful  for  any  person  or  persons  to  fish  in  that 
part  of  Black  River  from  the  Cape  Fear  River  to  the  mouth  of 
Great  Coharie  River,  and  the  part  of  Six  Runs  River  from  its 
mouth  to  where  it  is  crossed  by  the  Atlantic  Coast  Line  Railroad, 
and  in  any  of  the  waters  of  Big  Coharie,  Little  Coharie,  Bear  Skin 
or  their  tributaries,  with  any  wire  trap,  pod  net  or  pound  net  or 
any  contrivance  whatever  that  will  obstruct  the  free  passage  of 
fish  in  said  waters.  Any  person  or  persons  violating  the  provisions 
of  this  section  shall  be  guilty  of  a  misdemeanor  and  be  fined  not 
more  than  fifty  dollars  nor  less  than  twenty-five  dollars,  or  im- 
prisonment not  more  than  thirty  days,  one-half  of  said  fine  to  go 
to  the  person  or  persons  reporting  said  offenses. 

1909,  c.   124. 
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2472b.    In  Black  River  in  counties  of  Bladen  and  Pender. 

It  shall  be  unlawful  for  any  person  or  persons  to  catch  or  take  fish, 
either  by  rod  or  hook,  seines,  nets,  striking,  muddying  the  pools  or 
lagoons,  feeling  by  hand,  gigging  or  in  any  other  method  or  in  any 
manner  whatsoever,  during  the  months  of  May,  June,  July  and 
August,  excepting  Tuesday  and  Friday  of  each  week  in  each  year, 
in  the  waters  of  Black  River  and  its  tributaries,  in  the  counties  of 
Pender  and  Bladen.  Any  person  or  persons  violating  the  provis- 
ions of  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction fined  not  less  than  five  dollars  nor  more  than  ten  dollars, 
or  imprisoned  not  more  than  thirty  days,  one-half  of  the  fine  to  be 
paid  to  the  informer  and  one-half  to  the  school  fund. 

1909,  c.  478. 

2482.    [Amended  by  adding  after  the  word  "county,"  in  the 

fourth  line,  the  words  "or  on  Wilson's  Creek  or  its  tributaries  in 
Caldwell  county."] 

1909,  c.  84 

2482a.     Standard   measure   in   manufacture    of   fish   scrap. 

For  the  purpose  of  uniformity  in  the  trade  of  manufacturing  fish 
scrap  and  oil  in  the  state  of  North  Carolina,  there  is  hereby  es- 
tablished a  standard  measure  of  twenty-two  thousand  cubic  inches 
for  every  one  thousand  fish. 
1911,  c.  101. 

2482b.  Menhaden  fish  or  fatbacks.  It  shall  be  unlawful 
for  any  person,  persons,  firm,  or  corporation,  not  a  citizen  or  resi- 
dent of  the  state  of  North  Carolina,  to  catch,  capture,  or  otherwise 
take  any  menhaden  or  fatbacks  within  the  waters  of  the  state  of 
North  Carolina  to  the  extreme  limits  of  the  state's  jurisdiction  in 
and  over  said  waters;  and  for  the  purposes  of  this  section  the  fol- 
lowing boundaries  are  hereby  declared  to  be  the  boundaries  to 
which  the  waters  of  the  said  state  extend,  to-wit :  a  distance  of 
three  (3)  nautical  miles,  measured  from  the  outer  beach  or  shores 
of  the  state  of  North  Carolina  out  and  into  the  waters  of  the 
Atlantic  Ocean ;  and  any  portions  or  portion  of  any  water  within 
a  distance  of  three  (3)  nautical  miles  from  said  waters  of  the 
Atlantic  Ocean  to  any  beach  or  shore  of  said  state  shall  be  deemed, 
for  the  purposes  of  this  act,  within  the  waters  of  said  state :  Pro- 
vided, that  any  citizen  or  resident  of  the  state  of  North  Carolina, 
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whether  person,  firm,  or  corporation,  may  take,  capture,  or  catch 
any  menhaden  or  fatbacks  at  any  time,  subject  to  existing  laws. 
1911,  c.  102. 

2482c.  Buying  or  manufacturing  menhaden  unlawfully  taken. 

It  shall  be  unlawful  for  any  non-resident  person,  persons,  firm,  or 
corporation  to  knowingly  buy,  cook,  or  manufacture  into  fertilizer 
any  menhaden  or  fatbacks  caught,  taken,  or  captured  contrary  to 
the  provisions  of  section  two  thousand  four  hundred  and  eighty- 
four  (b). 

1911,  c.  102. 

2482d.     Fish  commissioner's  duty  as  to  menhaden  fishing. 

It  shall  be  the  duty  of  the  fisheries  commissioner  or  assistant  com- 
missioner, whenever  an  affidavit  is  delivered  to  him  stating  that 
the  affiant  is  informed  and  believes  that  said  two  preceding  sections 
are  being  violated  at  any  particular  place,  to  go  himself  or  send  a 
duly  authorized  deputy  to  such  place,  investigate  the  same,  and 
such  officer  shall  seize  and  remove  all  nets,  machinery,  or  other 
appliances  and  paraphernalia  setting  or  being  used  in  violation  of  the 
two  preceding  sections,  sell  same  at  public  auction  and  apply  the 
proceeds  of  such  sale  to  the  payment  of  costs  and  expenses  of  such 
removal,  and  pay  any  balance  remaining  into  the  school  fund  of  the 
county  nearest  to  the  place  where  the  offense  is  committed. 
1911,  c.  102,  s.  4. 

2483a.  In  Transylvania  county.  It  shall  be  unlawful  for  any 
person  or  persons  to  seine  or  trap  for  fish  in  any  manner  whatever 
in  any  of  the  water  courses  of  Transylvania  county  between  the 
first  day  of  March  and  the  first  day  of  November  of  each  year: 
Provided,  this  shall  not  prevent  the  trapping  for  fish  at  all  seasons 
of  the  year,  provided  one-half  of  the  stream  is  left  open  for  free 
passage  of  fish.  Any  person  or  persons  violating  this  section  shall 
be  guilty  of  a  misdemeanor  and  shall  upon  conviction  therefor  be 
fined  or  imprisoned  in  the  discretion  of  the  court,  not  less  than  five 
dollars  in  each  and  every  case,  in  the  discretion  of  the  court. 

1909,  c.  128. 

2483b.  In  Watauga  county.  It  shall  be  unlawful  for  any 
person  to  take  from  any  river  or  other  water  course  in  the  county 
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of  Watauga  any  fish  of  any  kind  whatever,  by  means  of  trap,  seine, 
net  or  any  device  whatever  except  hook  and  line.  It  shall  be 
unlawful  to  catch  any  brook  or  rainbow  trout  in  any  of  the  streams 
of  Watauga  county  except  during  the  months  of  May,  June  and 
July,  and  these  months  shall  constitute  the  open  season.  Any 
person  violating  any  of  the  provisions  of  this  section  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  less  than 
ten  dollars  nor  more  than  fifty  dollars  and  be  imprisoned  not 
exceeding  thirty  days,  in  the  discretion  of  the  court. 

1909,  c.  108. 

2484g.  [Amended  by  adding  at  the  end  thereof  the  follow- 
ing: Provided,  that  permits  to  take  fish  as  aforesaid  will  not  be 
valid  unless  signed  by  the  commissioner  of  the  United  States  Bureau 
of  Fisheries  and  the  fish  commissioner  of  the  state.] 

1909,  c.  540,  s.  5. 

24841.  [Amended  by  inserting  the  words  "for  commercial 
purposes"  between  the  word  "fishing"  and  the  word  "in,"  in  line 
two,  and  by  inserting  the  words  "within  thirty  days"  between  the 
word  "pay,"  in  line  seven,  and  the  word  "to,"  in  line  eight,  and 
by  striking  out  the  words  "and  an  additional  fee  of  twenty-five 
cents  for  issuing  said  license  and  receiving  said  tax.] 

1909,  c.  540,  s.  6. 

2484n.    [Amended  by  adding  after  the  word  "month,"  at  the 

end  of  said  section,  the  words  "less  five  per  cent,  commissions  for 
collections.] 

1909,  c.  540,  s.  6. 

2484q.  Salt-fish  inspectors;  compensation.  The  board  of 
county  commissioners  of  every  county  where  fish  are  packed  for 
sale  or  shipment  shall  appoint  and  qualify  one  or  more  sworn  in- 
spectors of  fish  at  or  near  all  packing  localities,  whose  duty  it  shall 
be  to  inspect  all  salt  fish  packed  for  sale  or  shipment;  and  all  bar- 
rels, half -barrels  and  packages  of  fish  inspected  and  approved  by 
them  shall  be  branded  with  the  word  "Inspected"  and  the  name  of 
the  inspector.  Said  board  shall  regulate  and  prescribe  the  duties, 
powers  and  fees  of  said  inspector,  which  fees  shall  not  exceed  five 
cents  per  barrel  of  two  hundred  pounds  net  and  two  and  one-half 
cents  per  half -barrel  of  one  hundred  pounds  net  and  smaller  pack- 
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ages,  to  be  paid  by  the  shipper.  This  section  shall  not  apply  to 
fishermen  who  may  sell  their  fish  to  packers  and  shippers  by  weight 
or  otherwise,  as  they  may  agree:  Provided,  that  in  any  county 
where  the  board  of  county  commissioners  have  not  already  ap- 
pointed an  inspector  as  is  provided  in  this  section  upon  a  petition 
of  two  or  more  persons  it  shall  be  mandatory  upon  the  said  board 
of  county  commissioners  to  immediately  appoint  an  inspector. 
Upon  failure  to  do  so  for  five  days  after  said  petition  has  been  filed, 
said  board  shall  be  guilty  of  a  misdemeanor:  Provided,  said  peti- 
tion be  filed  with  the  clerk  of  the  board  of  commissioners  five  days 
before  regular  meeting  of  said  board,  and  upon  conviction  shall 
be  fined  not  less  than  five  nor  more  than  fifty  dollars  for  each 
member,  or  be  imprisoned  not  more  than  thirty  days. 

1909,  c.  663;  1910,  c.  171. 

2484r.  Salt-fish  sold  at  net  weight.  All  salt-fish  packed  for 
market  shall  be  sold  at  their  net  weight,  which  shall  be  marked  on 
every  package;  and  any  person  packing  or  offering  for  sale  salt 
fish,  fraudulently  marking  the  net  weight  on  the  package,  shall  for 
each  offense  be  guilty  of  a  misdemeanor  and  fined  not  more  than  fifty 
dollars  or  imprisoned  not  more  than  thirty  days,  or  both,  at  the 
discretion  of  the  court. 

1909,  c.  663. 

2484s.  Packages  to  be  marked  with  the  name  of  fish,  name 
of  packer,  with  net  weight  and  size  of  fish;  penalty  for  false 
stamping.  Each  package  of  salt  mullets  packed  and  offered 
for  sale  shall  be  marked  or  stamped  "Large,"  "Medium"  *or 
"Small,"  and  all  packages  containing  any  other  kind  of  fish  shall  be 
marked  plainly  the  name  of  the  fish  contained,  and  any  person  who 
shall  pack  as  principal  or  shall  have  the  same  done  by  others  for 
him  shall  be  deemed  the  packer  and  shall  stamp  his  name  and  place 
of  packing,  together  with  net  weight  and  size  of  fish,  as  prescribed 
in  this  section,  on  the  head  of  each  package  before  offering  for 
sale  or  shipment,  and  on  failure  to  pack  and  stamp  as  herein  pre- 
scribed, or  to  pack  or  stamp  said  package  falsely,  so  as  to  misrep- 
resent the  weight  or  size  of  the  fish  in  said  package,  shall  be  guilty 
of  a  misdemeanor  and  fined  not  less  than  five  nor  more  than  fifty 
dollars  for  each  offense,  and  may  be  imprisoned  at  the  discretion 
of  the  court,  not  to  exceed  thirty  days :  Provided,  this  section 
shall  not  apply  to  packages  containing  less  than  fifty  pounds  net 
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fish :  Provided  further,  this  section  shall  not  apply  to  fishermen 
themselves,  but  shall  apply  only  to  merchants  and  others  who  may 
be  classed  as  packers  or  brokers,  within  the  proper  meaning  of  the 
term. 

1909,  c.  663. 

2487. 

The  quantity  of  the  estate  held  by  a  tenant  in  common  can  be  litigated  and 
determined  in  partition  proceedings,  and  a  judgment  is  a  complete  estoppel 
as  to  the  rights  of  each:  Buchanan  v.  Harrington,  152-333. 

A  proceeding  for  partition  of  land  does  not  bind  an  infant  not  represented 
in  any  manner,  nor  properly  made  a  party:  Vick  v.  Tripp,  153-90. 

2490. 

It  is  discretionary  as  to  whether  the  judge  shall  appoint  some  disinterested 
person  to  represent  the  interest  of  unknown  persons,  served  by  publication, 
and  this  discretion  is  not  reviewable:  Lawrence  v.  Hardy,  151-123. 

Our  courts  have  general  power,  in  proceedings  quasi  in  rem,  by  publication 
of  summons  hereunder  to  acquire  jurisdiction  and  make  decrees  affecting 
real  property  within  the  state:  Lawrence  v.  Hardy,  151-123. 

This  section  is  not  subversive  of  the  "due  process"  clause  of  the  constitu- 
tion: Lawrence  v.  Hardy,  151-123. 

When  service  of  summons  by  publication  has  been  made  hereunder,  the 
proceedings  being  regular  upon  their  face  and  court  having  jurisdiction  of 
subject  matter,  a  purchaser  for  full  value  without  notice  acquires  title  free 
from  the  claim  of  such  heir  upon  whom  summons  has  been  thus  served:  Ibid. 

2494. 

Clerk  may  correct  a  mistake  made  in  prematurely  ordering  land  partitioned 
by  revoking  order  and  directing  proceedings  to  be  docketed  in  superior  court: 
Little  v.  Duncan,  149-84. 

Before  twenty  days  expired  party  filed  exceptions.  After  twenty  days 
same  party  filed  amended  exceptions  which  were  received  and  filed  by  the 
clerk.  Clerk  refused  to  consider  exceptions.  Held  to  be  error:  McDevitt 
v.  McDevitt,  150-644.  >    1 

2495.  [Amended  by  adding,  after  the  word  "assigns"  in  line 
five  of  said  section,  the  following:  "and  in  case  owelty  of  parti- 
tion is  charged  in  favor  of  certain  parts  of  said  land  and  against 
certain  other  parts,  the  clerks  shall  enter  on  the  judgment  docket 
the  said  owelty  charges  in  like  manner  as  judgments  are  entered 
on  said  docket,  persons  to  whom  parts  are  allotted  in  favor  of 
which  owelty  is  charked  being  marked  plaintiffs  on  the  judgment 
docket,   and   persons   to   whom   parts   are   allotted   against   which 
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owelty  is  charged  being  marked  defendants  on  said  docket;  that 
said  entry  on  said  docket  shall  contain  the  title  of  the  special 
proceedings  in  which  the  land  was  partitioned,  and  shall  refer  to 
the  book  and  page  in  which  the  said  special  proceeding  is  recorded ; 
that  when  said  owelty  charges  are  paid,  said  entry  upon  the  judg- 
ment docket  shall  be  marked  satisfied  in  like  manner  as  judgments 
are  canceled  and  marked  satisfied;  and  that  the  clerk  shall  be 
entitled  to  the  same  fees  for  entering  such  judgment  of  owelty  as 
he  is  entitled  to  for  docketing  other  judgments :  Provided,  that  the 
docketing  of  said  owelty  charges  as  hereinbefore  set  out  shall  not 
have  the  effect  of  releasing  the  land  from  the  owelty  charged  in 
said  special  proceeding:  Provided,  any  judgment  docket  under  this 
section  shall  not  be  a  lien  on  any  property  whatever,  except  that 
upon  which  said  owelty  is  made  a  specific  charge. 

1911,  c.  9. 

Where  report  of  commissioners,  registry  of  which  is  destroyed,  is  registered 
again  under  sec.  328  and  a  certified  copy  good  as  color  of  title:  Hill  v.  Lane, 
149-267. 

2512. 

A  guardian  can  purchase  at  a  partition  sale  of  his  wards'  land  where  he  is 
a  cotenant  and  it  is  necessary  to  protect  his  own  interest;  and  his  vendee  for 
value  will  not  be  disturbed:  Credle  v.  Baugham,  152-18. 

Title  of  a  purchaser  of  land  for  value  at  a  sale  under  partition  is  not  affected 
by  the  fact  that  one  of  the  parties  was  a  non-resident  minor,  when  such  minor 
was  represented  by  guardian  and  other  proceedings  were  regular  and  con- 
firmed according  to  our  laws:  Credle  v.  Baugham,  152-18. 

2513. 

Partition  proceeding  and  sale  cannot  be  attacked  collaterally,  but  by  peti- 
tion or  motion  in  the  cause:  Hargrove  v.  Wilson,  148-439. 

In  a  sale  of  lands  for  partition,  the  conveyance  from  realty  to  personalty 
does  not  take  place  until  land  is  sold  and  sale  confirmed  by  court.  Therefore 
an  unregistered  deed  made  by  some  of  the  cotenants  of  their  interest  is  not 
good  as  against  a  subsequently  made  and  registered  deed  by  the  same  grantors 
of  the  same  interest  to  another,  after  the  decree  of  sale  for  partition,  but  before 
sale  was  confirmed:  McLean  v.  Leitch,  152-266. 

A  deed  to  lands  made  in  partition  proceedings  cannot  be  attacked  by  stran- 
gers in  another  and  independent  action  involving  title,  upon  the  allegation 
that  the  affidavit  for  the  publication  of  the  summons  therein  was  defective, 
wherein  there  is  no  averment  of  fraud.  The  procedure  is  by  motion  in  the 
cause:  Bailey  v.  Hopkins,  152-748. 

An  innocent  purchaser  in  good  faith,  buying  land  sold  under  an  order  or 
judgment  in  special  proceedings  is  protected,  if  it  appears  upon  the  face  of  the 
record  that  the  court  had  jurisdiction  both  of  the  parties  and  subject  matter: 
Rackley  v.  Roberts,  147-201. 
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A  sale  of  lands  in  a  special  proceeding  cannot  be  attacked  collaterally  for 
irregularity  in  not  serving  summons  on  an  infant  and  married  woman,  in  the 
absence  of  fraud,  when  she  was  represented  by  attorney  and  a  guardian  ad 
litem.  The  proceeding  should  have  been  by  motion  in  the  cause:  Rackley  v. 
Roberts,    147-201. 

2516. 

Purchaser  for  value  without  notice  is  not  affected  by  failure  of  court  to 
retain  and  invest  funds  sufficient  to  protect  the  rights  of  unknown  person: 
Lawrence  v.  Hardy,  151-123. 

2545.  [Amended  by  adding,  after  the  word  "administrators" 
in  the  fourteenth  line,  the  following:  "and  file  a  copy  with  the 
clerk  of  the  court."] 

1911,  c.  12. 

2558. 

Courts  will  conclusively  presume  that  the  notice  of  thirty  days  required  by 
sec.  12,  of  Art.  II  of  the  constitution  has  been  given  where  statute  authoriz- 
ing county  to  issue  bonds  has  been  duly  ratified:  Cox  v.  Comrs.,  146-584. 

An  act  authorizing  a  bond  issue  by  a  county  is  not  objectionable  as  violating 
Art.  VI,  sees.  2,  3,  and  4  upon  the  ground  that  it  empowered  the  county  com- 
missioners to  order  a  new  registration:  Ibid. 

Where  journal  of  one  branch  of  general  assembly  has  failed  to  record  the 
fact  that  the  "aye"  and  "no"  vote  was  taken  on  the  bill  allowing  county  to 
issue  bonds,  a  special  session  of  the  same  general  assembly,  ascertaining  as 
a  fact  that  the  vote  was  so  taken,  can  correct  its  journal  which  would  validate 
the  bonds;  Commissioners  v.  Bank,  152-387. 

2567,  subsec.  5. 

Railroad  has  right  to  use  streets  for  legitimate  railroad  purposes,  with 
assent  of  town  authorities  having  power  to  grant  such:  Griffin  v.  Railroad, 
150-312. 

Action  of  board  of  aldermen,  properly  authorized,  in  granting  railroad 
company  right  to  use  certain  street  for  railroad  purposes,  is  not  reviewable  by 
the  courts  at  the  instance  of  an  owner  of  land  on  the  street  who  claims  some 
other  street  should  be  used:  Griffin  v.  Railroad,  150-312. 


2575.  [Amended  by  adding  the  following  to  the  end  of  the 
section :  When  any  railroad  company  doing  business  in  the  state 
of  North  Carolina,  whether  such  railroad  be  a  domestic  or  foreign 
corporation,  has  been  or  shall  be  ordered  by  the  North  Carolina 
Corporation  Commission  to  construct  an  industrial  siding,  as  pro- 
vided by  subsection  five  of  section  one  thousand  and  ninety-seven 
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of  the  Revisal  of  one  thousand  nine  hundred  and  five,  power  is 
hereby  conferred  upon  such  railroad  company  to  exercise  the  right 
of  eminent  domain  for  such  purpose,  and  to  condemn  property  in 
the  manner  and  under  the  rules  provided  by  law  for  condemnation 
of  property  by  railroad  companies  generally,  and  acquire  such  right 
of  way  as  may  be  necessary  to  carry  out  the  orders  of  the  North 
Carolina  Corporation  Commission.  Whenever  it  is  necessary  for 
any  railroad  company  doing  business  in  the  state  of  North  Carolina 
to  cross  a  street,  or  streets,  in  a  town  or  city,  in  order  to  carry  out 
the  orders  of  the  North  Carolina  Corporation  Commission,  to  con- 
struct an  industrial  siding,  the  power  is  hereby  conferred  upon 
such  railroad  company  to  occupy  such  street  or  streets  of  any  such 
town  or  city  within  the  state  of  North  Carolina:  Provided  license 
so  to  do  be  first  obtained  from  the  board  of  aldermen,  board  of 
commissioners,  or  other  governing  authorities  of  such  town  or 
city.] 

1911,  c.  20. 

A  person  entering  upon  the  right  of  way  of  a  railroad  is  a  permissive  licen- 
see when  not  upon  matters  pertaining  to  the  company's  business:  Muse  v. 
Railroad,  149-443. 

The  fact  that  a  railroad  company  has  allowed  the  public  to  use  a  part  of  its 
right-of-way  as  a  street  does  not  affect  its  right  to  use  such  part  in  the  conduct 
of  its  business,  and  place  lumber  or  merchandise  thereon:  Muse  v.  Railroad, 
149-443. 

A  railroad  company  having  the  right  of  eminent  domain,  entering  upon 
and  occupying  lands  for  building  its  track,  is  not  a  trespasser:  Abernathy  v. 
Railroad,   150-97. 

Where  one  railroad  company  as  plaintiff  obtains  a  final  order  giving  it 
possession  and  ejecting  the  defendant  railroad  from  the  locus  in  quo,  it  can- 
not then  take  a  nonsuit:  Railroad  v.  Railroad,  148-59. 

The  statutory  method  of  obtaining  redress  for  damages  to  land  by  railroad 
constructing  its  road  over  it  must  be  followed,  if  open  to  the  land  owner  as 
well  as  the  railroad:  Beasley  v.  Railroad,   147-362. 

A  railroad  company  which  has  constructed  its  railroad  over  the  lands  of 
another  cannot  be  ousted  by  the  owner  or  stayed  in  operating  its  road,  when 
such  is  being  done  under  authority  in  its  charter  or  the  general  law:  Beasley 
v.  Railroad,   147-362. 

When  a  legislative  enactment  does  not,  by  express  terms,  confer  on  a 
public  corporation  exercising  its  powers  strictly  for  the  public  benefit,  the  right 
of  condemnation,  this  power  does  not  arise  by  implication  unless  the  necessity 
for  it  is  so  strong  that  without  it  the  grant  of  the  powers  conferred  will  be  de- 
feated: Comrs.  v.  Bonner,   153-66. 

2579. 

A  covenant  to  grant  a  right-of-way  does  not  entitle  the  covenantee  to  de- 
mand a  conveyance  of  the  land:  Mills  v.  Lumber  Co.,  150-114. 
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2580. 

Requisites  of  petition  hereunder  must  be  strictly  complied  with:  Railroad 
v.  Railroad,  148-59. 

Findings  of  fact  of  the  clerk  upon  preliminary  allegations  under  this  section 
are  not  final,  and  may  be  appealed  from:  Ibid. 

2584. 

Upon  proper  denial  of  petition,  exceptions  to  clerk's  order  appointing  com- 
missioners in  condemnation  proceedings  may  be  of  a  general  character:  Rail- 
road v.  Railroad,  148-59. 

Procedure  in  condemnation  proceedings  outlined:  Abernathy  v.  Railroad, 
150-97. 

Plaintiff  asking  for  compensation  for  his  land,  occupied  by  a  railroad  as 
right-of-way  without  condemnation  being  had,  must  show  title  in  himself; 
he  may  not  force  the  railroad  to  pay  for  a  doubtful  title :  Abernathy  v.  Railroad, 
150-97. 

In  an  action  by  owner  of  land  to  force  a  railroad  to  pay  for  right-of-way 
taken  without  condemnation,  it  is  competent  for  the  railroad  to  show  title  in 
a  stranger:  Abernathy  v.  Railroad,  150-97. 

Burden  of  showing  the  jurisdictional  facts  are  upon  the  petitioner:  Rail- 
road v.  Railroad,  148-59. 

The  fact  that  the  answer  denies  to  plaintiff  the  right  of  eminent  domain, 
does  not  relieve  plaintiff  of  his  burden  of  proving  that  he  has  tried  to  acquire 
title  to  locus  in  quo  by  agreement:  Ibid. 

2585. 

Measure  of  damages  to  land  for  right-of-way:  Abernathy  v.  Railroad,  150-97. 
As  to  measure  of  damages,  see  Lambeth  v.  Power  Co.,  152-371. 

2587. 

Appeal  from  the  clerk  in  proceedings  under  section  2580  takes  entire 
record  up  for  review  upon  questions  of  fact  to  be  tried  by  the  court,  and  neither 
party  is  entitled  to  jury  trial  in  term  before  report  of  jury  of  view  has  been 
made  and  confirmed:  Railroad  v.  Railroad,  148-59. 

The  findings  of  fact  by  the  lower  court  upon  competent  supporting  evidence 
is  conclusive:  Railroad  v.  Railroad,    148-59. 

Where  one  railroad  company  seeks  to  condemn  right-of-way  upon  which 
another  was  lawfully  constructing  its  road-bed,  the  plaintiff  may  not,  as  matter 
of  right,  submit  to  a  nonsuit  after  having  obtained  an  order  giving  it  exclusive 
possession  and  ejecting  the  defendant  from  the  locus  in  quo:  Railroad  v.  Rail- 
road, 148-59. 

2588. 

As  to  measure  of  permanent  damage,  see  Lambeth  v.  Power  Co.,  152-371. 

2593. 

Case  refering  to  section:  Abernathy  v.  Railroad,  150-97. 
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2598.    [Amended  by  adding  to  the  end  thereof  the  following: 

"Provided,  that  the  corporation  commission  shall  have  power  to 
authorize  lumber  companies,  having  logging  roads,  to  transport  all 
kinds  of  commodities  other  than  their  own,  and  to  charge  therefor 
reasonable  rates  to  be  approved  by  said  commission."] 

1911,  c.  160. 

2611. 

The  purchaser  of  a  ticket  who  has  taken  the  wrong  train  in  accordance 
with  information  given  by  its  porter,  is  a  passenger  thereon  until  she  leaves 
the  train:  Bullock  v.  Railroad,  152-66. 

Case  in  which  conductor  refused  to  stop  at  a  scheduled  station  though 
passenger  told  him  he  must  attend  child's  funeral;  and  conductor  told  pas- 
senger to  jump  from  train:  Owens  v.  Railroad,  152-439. 

The  carrier  is  not  bound  to  foresee  and  guard  the  passenger  against  all 
assaults  of  fellow  passengers,  or  intruders,  but  only  against  such  as  from  the 
circumstances  may  reasonably  be  expected  to  occur:  Penny  v.  Railroad  Co., 
153-296. 

Duty  of  conductor  to  warn  passengers  of  danger  to  them,  obvious  to  him, 
when  they  are  alighting  from  the  train  at  a  station,  and  railroad  is  liable  for 
his  neglect  causing  injury:  Penny  v.  Railroad  Co.,  153-296. 

Case  where  passenger  was  assaulted  by  fellow  passenger  after  conductor 
notified  of  danger:  Bedsole  v.  Railroad,  151-152. 

2613.  [Amended  by  adding  after  the  word  "same"  and  be- 
fore the  word  "provided"  in  line  twelve  the  following:  Provided, 
that  solid  trains,  made  up  of  through  freight  cars,  reaching  on 
Sunday  any  point  upon  any  railroad  in  North  Carolina  and  des- 
tined for  some  point  or  points  beyond  the  limits  of  the  state  of 
North  Carolina,  may  be  continued  as  a  solid  through  freight 
train  along  the  line  of  said  railroad  through  the  state  of  North 
Carolina,  without  stopping  said  train  for  other  purposes  than  to 
take  on  fuel  and  receive  necessary  running  orders.] 

1909,  c.  285. 

2617a.     Electric  headlights  for  locomotives  on  main  lines. 

That  every  company,  corporation,  lessee,  manager  or  receiver  own- 
ing or  operating  a  railroad  in  this  state  is  hereby  required  to  equip 
and  maintain  and  use  upon  each  and  every  locomotive  in  operation 
in  railroad  service  on  main  lines  in  this  state  an  electric  or  power 
headlight  of  at  least  one  thousand  five  hundred  candle  power, 
measured  without  the  aid  of  a  reflector :  Provided,  that  only 
twenty-five  per  cent,  of  said  locomotives  not  now  so  equipped  shall 
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be  required  to  be  so  equipped  or  used  by  April  first,  one  thousand 
nine  hundred  and  ten ;  another  twenty-five  precent.  by  April  first,  one 
thousand  nine  hundred  and  eleven ;  another  twenty-five  per  cent,  by 
April  first,  one  thousand  nine  hundred  and  twelve,  and  the  re- 
mainder by  April  first,  one  thousand  nine  hundred  and  thirteen : 
Provided,  that  this  shall  not  apply  to  locomotive  engines  regularly 
used  in  switching  cars  or  trains;  and  further  providing  that  this 
shall  not  apply  to  locomotive  engines  used  exclusively  between 
sunup  and  sundown,  nor  going  to  nor  returning  from  repair  shops 
when  ordered  in  for  repairs :  Provided  further,  that  this  shall  not 
apply  to  independently  owned  and  operated  railroad  companies  in 
this  state  whose  mileage  of  road  in  this  state  is  one  hundred  and 
twenty-five  miles  or  less,  nor  to  railroads  having  only  lines  extend- 
ing into  this  state,  no  one  of  which  is  one  hundred  miles  in  length 
in  this  state:  Provided  further,  the  corporation  commission  may 
relieve  from  the  operation  of  this  law  such  locomotives  and  roads 
or  parts  or  sections  or  branches  of  roads  upon  which  the  said 
corporation  commission  may  deem  electric  or  power  headlights 
not  advisable :  Provided  further,  that  should  an  engine  start  on  a 
trip  with  the  headlight  in  good  working  condition,  and  from  some 
unavoidable  cause  such  headlight  becomes  disabled  and  cannot  be 
repaired  on  the  line  of  the  road  on  which  such  run  is  being  made, 
there  shall  be  nothing  to  prevent  said  engine  from  continuing  on 
said  trip,  and  the  railroad  shall  not  be  liable  for  prosecutions  on 
account  of  such  failure. 

1909,  c.  446. 

2618a.    In  cities  of  two  thousand,  railroads  must  have  two 
ticket  agents.     All  railroads  companies  of  one  hundred  miles 

or  more  in  length  doing  business  in  whole  or  in  part  in  the  state  of 
North  Carolina  are  hereby  required  to  provide  and  keep  at  all 
depots  in  cities  or  towns  of  two  thousand  and  over  in  population 
as  fixed  by  the  United  States  Census  of  the  year  one  thousand 
nine  hundred  and  ten,  two  windows,  opening  in  the  waiting-room 
for  passengers  of  the  race  using  the  greatest  amount  of  mileage 
or  coupon  books,  for  the  sale  or  exchange  of  fares  on  all  passenger 
trains  in  North  Carolina;  one  of  said  windows  to  be  used  for  the 
sale  of  cash  fares  exclusively,  and  the  other  for  the  sale  and  ex- 
change of  mileage  or  coupon  books.  Each  window  to  be  attended 
by  an  agent  whose  duty  it  shall  be  to  wait  upon  the  traveling  pub- 
lic,  during  the  hours  now  prescribed,    for  the   sale  of   cash-fare 
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tickets  and  the  sale  and  exchange  of  mileage  or  coupon  books.  And 
that  over  each  such  window  the  said  railroad  companies  shall  be 
and  they  are  hereby  required  to  place  and  keep  a  sign,  painted  in 
plain  letters,  "Mileage  Exchange"  and  "Cash  Fares,"  respectively : 
Provided,  that  the  provisions  of  this  section  shall  not  apply  to  any 
railroad  company  in  North  Carolina,  as  aforesaid,  selling  mileage 
or  coupon  books  at  a  rate  of  not  more  than  two  cents  per  mile 
and  pulling  or  taking  the  same  on  the  train :  Provided  further, 
that  all  the  provisions  of  this  section  shall  apply  to  the  following 
railroad  junctions  in  this  state,  irrespective  of  population,  namely : 
Dunn,  Selma,  Maxton,  Hamlet,  Norlina,  and  Sanford. 

1911,  c.  41. 

2618b.     Corporation  commission  may  extend  its  operation. 

The  Corporation  Commission  of  North  Carolina  shall  upon  com- 
plaint, and  in  its  discretion,  apply  the  provisions  of  section  two 
thousand  six  hundred  and  eighteen  (a)  to  railroad  junctions  in 
this  state  not  named  in  the  proviso  of  section  two  thousand  six 
hundred  and  eighteen  (a),  and  to  cities  or  towns  of  less  than  two 
thousand  population;  and  said  corporation  commission  may  in  like 
manner  take  out,  in  its  discretion,  cities  or  towns  of  over  two 
thousand  population;  and  when  the  said  provisions  of  section  two 
thousand  six  hundred  and  eighteen  (a)  are  so  applied  by  said 
corporation  commission,  then  all  the  provisions  of  sections  two 
thousand  six  hundred  and  eighteen  (a)  to  two  thousand  six  hun- 
dred and  eighteen  (d)  shall  apply  to  all  the  said  railroads,  and 
they  shall  be  subject  to  all  such  penalties  as  are  provided  for 
failure  to  comply  with  the  mileage-book  law. 
1911,  c.  41,  s.  2, 

2618c.  Railroad  failing  to  have  two  ticket  agents  liable  to 
penalty.  Any  railroad  company  failing  to  comply  in  good 
faith  with  the  provisions  of  section  two  thousand  six  hundred  and 
eighteen  (a)  shall  be  liable  to  a  penalty  of  fifty  dollars  per  day  for 
each  city  or  town  where  such  failure  occurs,  to  be  recovered  by  any 
citizen  demanding  cash- fare  or  mileage  tickets  at  any  depot  in  any 
town  in  this  state,  within  the  provisions  of  said  section,  in  an  action 
brought  by  any  such  passenger. 
1911,  c.  41,  s.  3. 

2618d.    Holder  of  mileage  can  have  baggage  checked.    Any 

legal  holder  of  any  such  mileage-book  shall  be  privileged  to  have 
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his  baggage  checked  before  the  exchange  of  mileage  for  a  ticket 
entitling  such  holder  to  transportation  upon  the  surrender  of  the 
baggage  slip  forming  a  part  of  such  mileage-book  for  the  requisite 
number  of  miles  and  the  payment  of  all  proper  excess  baggage 
charge. 

1911,  c.  41,  s.  4. 

2622. 

Where  carrier  has  furnished  separate  cars  as  required,  but  a  conductor 
directs  a  few  white  passengers  to  get  into  colored  car,  carrier  not  subject  to 
penalty:  Merritt  v.  Railroad,  152-281. 

2622e.  [Amended  by  striking  out  all  after  the  word  "to"  in 
line  four  and  inserting  "nurses  or  attendants  of  children  or  of  the 
sick  or  of  the  infirm  of  a  different  race,  while  in  attendance  upon 
such  children,  sick  or  infirm  persons."] 

1909,  c.  851. 

2624. 

Where  baggage  checked  to  Charlotte  from  Fayetteville,  but  passenger 
stopped  at  Maxton,  the  Seaboard  Railroad  handling  the  trunk  after  passenger 
stopped  at  Maxton  handled  it  as  a  gratuitous  bailee  and  is  liable  only  for 
loss  by  gross  negligence:  Kindley  v.  Railroad,   151-207. 

2628. 

Referred  to  in  Wagner  v.  Railroad,  147-315. 

2629. 

The  railroad  company  owed  a  duty  to  passenger  who  had  taken  wrong 
train  to  put  her  off  at  a  suitable  and  proper  place,  either  at  a  station  or  near  a 
house:  Bullock  v.  Railroad,  152-66. 

Where  passenger  had  a  return  trip  ticket  from  Rock  Hill,  S.  C,  to  Hickory, 
N.  C,  "via  shortest  route,"  and  was  told  by  ticket  agent  that  he  could  return 
by  Marion,  N.  C,  and  upon  returning  that  way  was  put  off  train  by  conductor, 
company  is  liable:  Mace  v.  Railroad,  151-404. 

The  requirement  of  a  mileage  book  that  mileage  be  exchanged  for  a  ticket, 
carries  with  it  the  obligation  of  the  company  to  afford  reasonable  and  proper 
facilities  for  such  exchange:  Harvey  v.  Railroad,  153-567. 

A  railroad  mileage  book  is  a  contract  of  carriage  with  the  purchaser  or 
lawful  holder,  for  the  wrongful  breach  of  which  the  holder  may  be  expelled 
from  the  train:  Harvey  v.  Railroad,  153-567. 

2631. 

The  penalty  arising  hereunder  from  the  wrongful  refusal  of  carriers'  agent 
to  accept  an  interstate  shipment,  bears  no  relation  to  the  commerce  clause 
of  the  federal  constitution;  for  the  penalty  accrues  before  the  freight  is  accepted 
for  transportation:  Reid  v.  Railroad,   149-423. 
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The  shipper  of  the  goods  is  "the  party  aggrieved,"  and  entitled  to  sue  for 
the  penalty  hereunder:  Ibid. 

Ignorance  of  carrier's  agent  as  to  station  consignor  wanted  to  ship  his  goods 
to  no  defense  under  this  case:  Ibid. 

Where  first  agent  did  not  know  location  of  point  of  destination ;  but  later 
another  agent  found  the  location,  rate,  etc.,  and  gave  bill  of  lading  and  made 
shipment,  this  is  evidence  that  rate  and  destination  could  have  been  ascer- 
tained by  the  first:  Ibid. 

Where  the  tender  of  freight  is  not  general,  the  railroad's  refusal  to  accept 
it  for  shipment  may  be  excused:  Cox  v.  Railroad.  148-459. 

Penalty  statutes  must  be  strictly  construed,  and,  in  order  to  recover,  the 
plaintiff  must  bring  his  case  clearly  within  their  language  and  meaning:  Cox 
v.  Railroad,  148-459. 

Agent  not  having  interstate  rates  no  defense  to  charge  of  not  receiving 
freight:  Lumber  Co.  v.  Railroad,   152-70. 

This  section  is  constitutional:  Ibid. 

Consignee  who  is  attempting  to  ship  back  goods  that  are  unsatisfactory  is 
the  party  "aggrieved"  hereunder,  and  in  this  case:  Lumber  Co.  v.  Railroad, 
152-70. 

Each  days  delay,  after  shipment  has  been  deposited  in  the  depot  with 
request  to  ship,  is  a  refusal  to  ship  under  the  statute  for  which  penalty  can  be 
recovered:  Lumber  Co.  v.  Railroad,  152-70. 

Necessary  to  show  that  character  of  shipment  and  place  of  tender  to  rail- 
road are  such  as  fall  within  provisions  of  statute:  Olive  v.  Railroad,  152-279. 

The  "party  aggrieved"  under  this  section  is  the  one  only  who  has  same 
interest  in  the  goods  tendered  for  shipment:  McRackan  v.  Railroad,  150-331. 

This  section  is  a  valid  regulation  in  direct  and  reasonable  enforcement  of 
the  duties  incumbent  on  defendant  company  as  a  common  carrier  and  is  not 
in  conflict  with  the  federal  constitution:  Reid  v.  Railroad,  150-753. 

Common  carrier  can  put  up  the  defense  that  shipments  were  refused  by 
reason  of  strikes  and  other  conditions  over  which  it  had  no  control,  making  it 
impossible  to  make  the  shipments:  Hardware  Co.  v.  Railroad,   150-703. 

The  carrier,  under  conditions  which  excuse  it  for  refusing  to  receive  cattle 
for  shipment,  is  not  compelled  to  keep  and  feed  a  shipment  of  cattle  for  an 
indefinite  period:  Hardware  Co.  v.  Railroad,  150-703. 

When  a  common  carrier  permits  a  shipper  to  load  a  car  with  his  goods 
and  refuses  to  receive  it  for  shipment,  or  issue  a  bill  of  lading,  it  is  a  refusal 
to  receive  the  goods  for  shipment  under  sec.  2631,  and  each  day's  delay  is  a 
separate  refusal :  Garrison  v.  Railroad,  150-575. 

The  railroad  company  can  show  in  defense  that  there  were  unavoidable 
conditions  existing  over  which  they  had  no  control,  which  caused  the  refusal 
to  receive  freight:  Garrison  v.  Railroad,  150-575. 

A  carrier  cannot  defend  itself  on  the  ground  that  an  embargo  had  been 
placed  on  the  consignee  as  to  shipping  him  at  point  addressed:  Ibid. 

This  section  not  void  as  an  interference  with  interstate  commerce,  or  as 
contravening  the  Fourteenth  Amendment:  Ibid. 

The  mere  placing  of  goods  on  the  freight  platform  of  a  common  carrier, 
and  asking  agent  when  he  could  ship  it,  does  not  amount  to  a  tender  of  ship- 
ment hereunder:  Cotton  Mills  v.  Railroad,  150-608. 
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The  penalty  imposed  by  this  section  is  not  a  burden  upon  interstate  com- 
merce, when  the  shipment  is  intrastate:  Cotton  Mills  v.  Railroad,   150-612. 

No  defense  to  a  railroad  company  for  refusing  to  receive  freight  that  a 
connecting  line  had  laid  an  embargo  on  consignee:  Cotton  Mills  v.  Railroad, 
150-612. 

This  section  is  constitutional  in  its  application  to  interstate  shipments: 
Reid  v.  Rwy.  Co.,   153-490. 

2632. 

A  bill  of  lading  is  ordinarily  only  prima  facie  evidence  that  the  carrier  re- 
ceived the  goods  at  the  time  specified:  Peele  v.  Railroad,  149-390. 

Where  bill  of  lading  was  made  out  from  statement  by  the  shipper  as  to 
number  of  sacks  loaded,  and  the  entire  shipment  was  loaded  and  managed  by 
the  shipper,  the  prima  facie  case  made  out  by  the  bill  of  lading  is  rebutted  and 
the  plaintiff  has  the  burden  of  showing  just  what  was  delivered  to  the  carrier: 
Peele  v.  Railroad,  149-390. 

Penalty  statutes  must  be  strictly  construed,  and  to  recover  thereunder, 
the  plaintiff  must  bring  his  case  clearly  within  the  language  and  meaning  of 
the  law:  Cox  v.  Railroad,  148-459. 

Burden  is  on  the  carrier  to  show  that  goods  were  "burned,  stolen  or  des- 
troyed:" Robertson  v.  Railroad,  148-323. 

Action  hereunder  need  not  be  brought  "on  relation  of  the  state:"  Ibid. 

Action  for  penalty  for  delay  in  shipment,  and  also  action  for  lost  shipment 
may  be  joined:  Robertson  v.  Railroad,  148-323. 

When  consignor  ships  goods  to  be  sold  for  his  own  benefit,  he  is  the  "party 
aggrieved:"  Robertson  v.  Railroad,  148-323. 

Where  goods  shipped  on  an  open  bill  of  lading  the  consignee  is  the  "party 
aggrieved:"  Buggy  Corporation  v.  Railroad,  152-119. 

One  whose  goods  are  sent  "order  to  notify,"  "bill  of  lading  attached" 
cannot  bring  action  for  penalty  for  delay  until  title  to  him  has  passed  by  his 
paying  off  the  draft  and  having  it  endorsed  over:  Mfg.  Co.  v.  Railroad,  149- 
261. 

An  issue  in  a  trial  under  this  section  merely  directed  at  the  amount  of  the 
recovery  is  objectionable:  Davis  v.  Railroad,  147-68. 

This  section  is  constitutional:  Davis  v.  Railroad,  147-68. 

When  the  consignor  had  agreed  with  the  consignee  that  the  latter  was 
only  to  pay  for  the  shipment  when  it  reached  its  destination,  the  consignor  is 
the  "party  aggrieved"  hereunder:  Davis  v.  Railroad,  147-68. 

A  shipment  from  Grover,  N.  C,  to  Shelby,  N.  C,  via  Blacksburg,  S.  C, 
is  an  interstate  shipment:  Ice  Co.  v.  Railroad,  147-61 — and  penalty  cannot 
be  obtained  for  delay:  Ibid. 

Whether  one  is  entitled  to  penalty  where  shipment  from  one  point  to  another 
in  this  state,  which  must  necessarily  pass  through  another  state,  was  delayed 
at  initial  point,  Quaere:  Ice  Co.  v.  Railroad,  147-66,  147-61. 

This  section  only  has  reference  to  shipments  to  and  from  points  in  this 
state  and  no  federal  constitutional  question  is  involved:  Marble  Co.  v.  Rail- 
way Co.,  147-53. 

Delivery  of  freight  at  destination  does  not  apply  to  a  delivery  upon  the 
private  tracks  of  the  consignee;  but  to  avoid  the  penalty  hereunder  defendant 
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must  place  a  car-load  shipment  for  delivery  on  its  tracks  at  destination  at  a 
place  reasonably  accessible:  Mfg.  Co.  v.  Railroad,   152-665. 

In  shipments  of  less  than  carload  lots,  a  point  where  they  are  ordinarily 
transferred  from  one  car  to  the  other  in  transit,  at  a  junctional  point  on  the 
same  road,  is  an  "intermediate  point:"  Collection  Agency  v.  Railroad,  147- 
593. 

When  a  carrier  was  allowed  two  days  time  at  an  intermediate  point,  and 
therefore  could  not  deliver  shipment  before  Sunday,  delivery  on  the  next 
succeeding  day  was  sufficient:  Collection  Agency  v.  Railroad,   147-593. 

Sundays  and  holidays  are  not  to  be  excluded  in  ascertaining  the  number 
of  days'  delay  for  which  defendant  is  liable:  Wall  v.  Railroad,  147-407. 

The  question  of  "ordinary  time"  for  transportation  of  freight,  is  a  question 
of  fact  for  the  jury:  Wall  v.  Railroad,  147-407. 

Under  this  section  the  time  that  transportation  ceases  is  when  the  duty 
of  the  carrier  as  a  warehouseman  commences,  or  when  shipment  has  been 
transported  and  consignee  notified:  Wall  v.  Railroad,  147-407. 

When  a  carload  intrastate  shipment  necessarily  is  transferred  without 
breaking  bulk  from  one  road  of  the  carrier's  system  to  another  thereof  at  a 
general  distributing  point  in  the  carrier's  system  in  order  to  reach  destination, 
the  carrier  is  allowed  the  time  as  an  intermediate  point:  Wall  v.  Railroad, 
147-407. 

It  is  within  the  power  of  the  legislature  to  impose  penalties  for  unreason- 
able delay  by  carriers  in  transporting  intrastate  freight:  Wall  v.  Railroad, 
147-407. 

The  title  to  goods  shipped  on  an  open  bill  of  lading  prima  facie  vests  in 
the  consignee:  Gaskins  v.  Railroad,  151-18. 

2633. 

An  interstate  shipment  which  was  missent,  bill  of  lading  lost,  and  rebilled 
from  one  point  in  the  state  to  another  therein,  is  an  intrastate  shipment;  and 
upon  carrier's  violating  this  section  the  penalty  accrues:  Hockfield  v.  Rail- 
road, 150-419. 

Notice  given  by  a  carrier  of  the  arrival  of  goods  to  a  transfer  company  in 
a  habit  of  hauling  consignee's  goods  from  the  depot  is  not  notice  to  the  con- 
signee: Ibid. 

Penalty  for  failure  to  deliver  goods  shipped  from  beyond  the  state,  after 
being  unloaded  from  its  cars  and  while  in  the  depot,  is  constitutional:  Ibid. 

Carrier  cannot  enforce  collection  of  storage  charges  arising  from  its  wrong- 
ful refusal  to  deliver  goods  to  consignee:  Ibid. 

Common  carriers  cannot  stipulate  in  their  bill  of  lading  loss  or  damage 
occasioned  by  their  negligence:  Kissinger  v.  Fitzgerald,  152-247. 

The  law  presumes  that  a  railroad  has  complied  with  the  law  and  orders  of 
the  interstate  commerce  commission  in  publishing  its  rates:  Reid  v.  Railroad, 
150-753. 

As  to  the  purpose  of  the  clause  in  a  live-stock  bill  of  lading  reading  "formal 
written  notice  must  be  given  the  carrier  of  his  loss  and  intention  to  demand 
compensation  before  removing  stock  from  carrier's  premises,"  see  Kime  v. 
Railroad  Co.,  153-398. 

An  agreement  in  a  bill  of  lading  for  shipment  of  live  stock  limiting  the  value 
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thereof  not  to  exceed  a  hundred  dollars  a  head  in  consideration  of  a  less  freight 
rate,  is  valid,  and  no  more  can  be  recovered:  Winslow  v.  Railroad,  151-250. 

2634.  [Repealed,  and  the  following  enacted  in  its  place:] 
Every  claim  for  loss  of  or  damage  to  property  while  in  possession 
of  a  common  carrier  shall  be  adjusted  and  paid  within  ninety  days 
in  case  of  shipments  wholly  within  the  state,  and  within  four 
months  in  case  of  shipments  from  without  the  state,  after  the  filing 
of  such  claim  with  the  agent  of  such  carrier  at  the  point  of  desti- 
nation of  such  shipment,  or  point  of  delivery  to  another  common 
carrier,  by  the  consignee,  or  at  the  point  of  origin  by  the  consignor, 
when  it  shall  appear  that  the  consignor  was  the  owner  of  the  ship- 
ment :  Provided,  that  no  such  claim  shall  be  filed  until  after  the 
arrival  of  the  shipment,  or  some  part  thereof,  at  the  point  of 
destination,  or  until  after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.  In  every  case  such  common  carrier  shall  be  liable 
for  the  amount  of  such  loss  or  damage,  together  with  interest 
thereon  from  the  date  of  the  riling  of  the  claim  therefor  until  the 
payment  thereof.  Failure  to  adjust  and  pay  such  claim  within  the 
periods  respectively  herein  prescribed,  shall  subject  each  common 
carrier  so  failing  to  a  penalty  of  fifty  dollars  for  each  and  every 
such  failure,  to  be  recovered  by  any  consignee  aggrieved  (or  con- 
signor, when  it  shall  appear  that  the  consignor  was  the  owner  of 
the  property  at  the  time  of  shipment  and  at  the  time  of  suit,  and  is, 
thereof,  the  party  aggrieved),  in  any  court  of  competent  jurisdic- 
tion :  Provided,  that  unless  such  consignee  or  consignor  recover  in 
such  action  the  full  amount  claimed,  no  penalty  shall  be  recovered, 
but  only  the  actual  amount  of  the  loss  or  damage,  with  interest 
aforesaid.  Causes  of  action  for  the  recovery  of  the  possession  of 
the  property  shipped,  for  loss  or  damage  thereto,  and  for  the 
penalties  herein  provided  for,  may  be  united  in  the  same  complaint : 
Provided  further,  that  no  penalty  shall  be  recoverable  under  the 
provisions  of  this  section  where  claims  have  been  filed  by  both  the 
consignor  and  consignee,  unless  the  time  IhereHn  provided  has 
elapsed  after  the  withdrawal  of  one  of  the  claims :  Provided,  how- 
ever, that  this  section  shall  not  apply  to  any  pending  actions. 

1911,  c.  139. 

The  burden  of  proof  is  on  the  carrier  to  show  that  the  claim  was  not  filed, 
or  was  excessive:  Rabon  v.  Railroad,  149-59. 

Plaintiff's  right  to  recover  penalty  is  not  lost  by  accepting  settlement  for 
damages  in  full  after  penalty  had  accrued:  Ibid. 
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Case  where  shipment  of  stock  under  private  agreement;  valuation  agreed 
upon;  notice  of  claim:  Jones  v.  Railroad,  148-580. 

Actions  for  damages  for  injury  or  loss  to  shipment,  and  for  the  delay  in 
making  settlement  in  sixty  days  after  claim  filed,  are  separable  causes :  Albritton 
v.  Railroad,   148-485. 

The  consignee  does  not  waive  his  right  to  recover  the  penalty  for  failure  to 
pay  within  the  time  limited  after  claim  filed,  by  accepting  from  carrier  the 
full  amount  claimed  as  damages:  Ibid. 

This  section  is  not  in  violation  of  the  Fourteenth  Amendment  to  the  federal 
constitution  or  the  commerce  clause  (Art.  1,  sec.  8)  of  said  constitution  and  the 
acts  passed  in  pursuance  thereof:  Iron  Works  v.  Railroad,   148-469. 

Penalty  statutes  must  be  strictly  construed  and  to  recover  thereunder 
the  plaintiff  must  bring  his  case  clearly  within  the  language  and  meaning  of 
the  law:  Cox  v.  Railroad,  148-459. 

An  original  record  made  by  conductor  at  the  time  injury  occurred  tending 
to  rebut  the  injury  is  incompetent  unless  corroborative  of  the  direct  testimony 
of  the  conductor  who  made  the  record:  Jones  v.  Railroad,  148-449. 

When  judgment  has  been  rendered  for  damages  for  loss  of  freight,  the 
carrier,  cannot,  in  a  subsequent  suit  brought  to  recover  a  statutory  penalty 
for  delay  in  settlement  for  the  lost  freight,  be  allowed  to  show  that  it  never 
in  fact  received  the  freight:  Southerland  v.  Railroad,  148-442. 

As  to  consignor  recovering  for  loss  or  damage  where  carrier  is  under  con- 
tract to  deliver  to  consignee  and  where  contract  is  to  deliver  f.  o.  b.  initial 
station:  Box  Factory  v.  Railroad,  148-421. 

Action  for  lost  shipment  may  be  joined  with  action  for  penalty  for  delay 
under  section  2632:  Robertson  v.  Railroad,  148-323. 

The  consignor  who  shipped  goods  under  an  open  bill  of  lading  to  consignee 
is  not  the  "party  aggrieved"  who  is  entitled  to  sue  for  damages  to  same:  Buggy 
Corporation  v.  Railroad,  152-119. 

The  payment  of  amount  of  damages  after  statutory  time  allowed  does  not 
amount  to  a  forfeiture  or  a  satisfaction  of  the  penalty:  Stationery  Co.  v.  Ex- 
press Co.,  152-342. 

As  to  damage  to  high-bred  horses,  see  Stringfield  v.  Railroad,  152-125; 
Breeding  Asso.  v.  Railroad,  152-345. 

Case  where  receivers  of  a  railroad  company  were  sued  and  court  held  that 
it  did  not  affect  validity  of  judgment  that  name  of  company  did  not  appear 
in  the  summons:  Kissenger  v.  Fitzgearld,  152-247. 

A  provision  in  a  bill  of  lading  that  carrier  would  not  be  liable  if  claim  for 
loss  in  shipment  were  delayed  for  more  than  thirty  days  after  the  delivery 
of  the  property,  is  unreasonable  and  void:  Deans  v.  Railroad,  152-171. — but 
if  the  provision  were  for  sixty  days  it  would  be  reasonable:  Ibid. 

When  the  railroad  company  fails  in  its  duty  to  furnish  a  ventilated  car 
for  the  shipment  of  fruit  and  furnishes  a  box  car  instead,  the  company  is  not 
relieved  from  liability  solely  by  the  fact  that  the  shipper  knew  his  fruit  was 
forwarded  in  a  box  car:  Forrester  v.  Railroad,  147-553. 

A  railroad  company,  by  accepting  for  shipment  a  carload  of  fruit,  contracts 
that  it  will  transport  it  to  destination  with  due  diligence  and  in  good  condition, 
except  as  to  such  damage  as  is  incident  to  freight  of  this  character,  and  includes 
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in  that  contract  the  furnishing  of  a  ventilated  car  when  usual  or  reasonably 
necessary:  Forrester  v.  Railroad,  147-553. 

Measure  of  damages  in  the  case  where  fruit  was  shipped  in  a  box  car  instead 
of  a  ventilated  car  and  injured:  Forrester  v.  Railroad,  147-553. 

The  demand  for  payment  of  damages  hereunder  must  be  in  writing:  Thomp- 
son v.  Express  Co.,  147-343. 

The  title  to  goods  shipped  upon  an  open  bill  of  lading  is  prima  facie  in  the 
consignee:  Gaskins  v.  Railroad,   151-18. 

The  liability  of  a  railroad  continues  until  written  notice  to  consignee  is 
properly  given  of  the  arrival  of  shipment  at  destination,  which  notice  must  be 
delivered  personally,  or  by  leaving  at  one's  place  of  business,  or  by  mail: 
Bank  v.  Railway  Co.,   153-346. 

Not  necessary  that  holder  for  value  and  owner  of  a  draft  for,  and  bill  of 
lading  of  a  shipment  of  goods  to  consignor's  order,  notify,  etc.,  should  be  a 
holder  in  due  course  to  maintain  an  action  against  carrier  for  damage:  Bank 
v.  Rwy  Co.,  153-346. 

Consignee  cannot  acquire  title  to  shipment  of  goods  to  consignor's  order, 
notify,  etc.,  until  he  pays  draft  or  has  bill  of  lading  surrendered  to  him,  and 
until  he  acquires  title  he  cannot  sue  for  damages:  Bank  v.  Rwy.  Co.,  153-346. 

2644. 

This  section  is  not  in  violation  of  the  federal  constitution:  Iron  Works  v. 
Railroad,  148-469. 

Penalty  statutes  must  be  strictly  construed,  and  to  recover  thereunder 
the  plaintiff  must  bring  his  case  clearly  within  the  language  and  meaning  of 
the  law:  Cox  v.  Railroad,  148-459. 

2646. 

The  defense  of  "fellow  servant"  is  available  now  except  to  "railroad  com- 
panies:" Wade  v.  Construction  Co.,  149-177. 

This  section  applies  to  logging  roads,  and  when  an  injury  arises  to  an  em- 
ployee as  the  proximate  result  of  a  defect  in  the  machinery,  ways  or  appliances 
of  the  company,  the  defense  of  assumption  of  risk,  as  it  originally  obtained, 
is  not  available:  Bissell  v.  Lumber  Co.,  152-123. 

One  injured  by  negligence  of  a  fellow  servant  while  working  as  blacksmith 
for  a  force  engaged  in  constructing  a  railroad  cannot  recover:  O'Neal  v. 
Railroad,  152-404. 

To  bring  one's  case  within  the  fellow  servant  act  he  must  be  performing  a 
service  in  the  use  and  operation  of  a  railroad  when  injured:  Ibid. 

A  railroad  company  cannot  relieve  itself  of  the  result  of  its  own  negligence 
or  of  the  operation  of  section  2646,  by  having  its  employee  join  a  relief  asso- 
ciation, and  make  a  contract  that  in  case  of  accident  to  him  he  must  accept 
the  benefit  of  his  relief  department  and  release  the  company:  Barden  v.  Rail- 
road, 152-318. 

This  statute  applies  to  street  railways;  Brookshire  v.  Electric  Co.,  152-669. 

Fellow  servant  act  does  not  apply  to  construction  work  on  railroads;  only 
to  those  engaged  in  operating  and  using  a  railroad:  Bailey  v.  Meadows  Co., 
152-604. 
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Railroad  constructed  for  purpose  of  moving  timber  such  as  in  this  case, 
is  within  the  fellow  servant  act:  Wright  v.  Railroad,  151-529. 

2646a.  [Amended  by  inserting  after  the  word  "trains"  and 
before  the  word  "shall,"  in  line  three  thereof,  the  following:  "or 
brasses,  composition,  metal  or  copper  of  the  kind  or  quality  used  by 
manufacturing  or  power  plants."] 

1909,  c.  855. 

2648a.    Express  companies  failing  to  settle  C.  O.  D.  shipments. 

Every  express  company  which  shall  fail  to  make  settlement  with 
the  consignor  of  a  cash-on-delivery  shipment,  either  by  payment  of 
the  moneys  stipulated  to  be  collected  upon  the  delivery  of  the  articles 
so  shipped  or  by  the  return  to  such  consignor  of  the  article  so  shipped 
within  twenty  days  after  demand  made  by  consignor  and  payment 
or  tender  of  payment  by  consignor  of  the  lawful  charges  for  trans- 
portation, shall  forfeit  and  pay  to  such  consignor  a  penalty  of 
twenty-five  dollars,  where  the  value  of  the  shipment  is  twenty-five 
dollars  or  less,  and  where  the  value  of  the  shipment  is  over  twenty- 
five  dollars  a  penalty  equal  to  the  value  of  the  shipment,  the  penalty 
not  to  exceed  fifty  dollars  in  any  case :  Provided,  no  penalty  shall 
be  collectible  where  the  shipment,  through  no  act  of  negligence  of 
the  company,  is  burned,  stolen  or  otherwise  destroyed :  Provided 
further,  that  the  penalties  herein  provided  shall  not  be  in  derogation 
of  any  right  the  consignor  may  now  have  to  recover  of  the  com- 
pany damages  for  the  loss  of  any  cash-on-delivery  shipment  or 
negligent  delay  in  handling  the  same. 

1909,  c.  866. 

2658. 

The  validity  of  a  mortgage  made  by  a  corporation,  otherwise  regular,  is 
not  impaired  by  the  failure  of  the  register  of  deeds  to  record  the  corporate 
seal  affixed  to  the  instrument:  Edwards  v.  Supply  Co.,  150-173. 

2659a.  Register  fills  in  blanks  where  printed  forms.  Reg- 
isters of  deeds  shall,  in  registering  deeds  and  other  instruments, 
where  printed  skeletons  or  forms  are  used  by  the  register,  fill  all 
spaces  left  blank  in  such  skeletons  or  forms  by  drawing  or  stamping 
a  line  or  lines  in  ink  through  such  blank  spaces. 

1911,  c.  6. 

2663a.  Plats  of  land  may  be  recorded.  Any  person,  firm,  or 
corporation,  owning  land  in  this  state,  who  may  desire  to  subdivide 
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the  same  into  smaller  tracts  or  lots  for  the  purpose  of  sale  or  other 
purpose,  may  have  a  plat  or  subdivision  of  such  land  recorded  in 
the  office  of  the  register  of  deeds  of  the  county  in  which  such  land 
or  any  part  thereof  is  situated,  upon  proof  upon  oath  by  the  sur- 
veyor making  such  plat  or  subdivision  that  the  same  is  in  all  re- 
spects correct  and  was  prepared  from  an  actual  survey  by  him  made, 
giving  the  date  of  such  survey  and  the  variation  of  the  magnetic 
needle.  Such  plats  or  subdivisions  when  so  proven,  and  probated  as 
deeds  and  other  conveyances,  shall  be  recorded  either  by  tran- 
scribing a  correct  copy  thereof  upon  or  by  permanently  attaching 
the  original  to  the  records,  or  in  a  book  to  be  designated  the  "Book 
of  Plats;"  and  when  so  recorded  shall  be  duly  indexed. 

1911,  c.  55. 

2681. 

This  section  constituting  justices  of  the  peace  as  a  board  of  supervisors 
refers  to  those  justices  who  are  qualified  and  acting — even  if  only  two:  Ford 
v.  Manning,  152-151. 

2686.  [Amended  by  inserting  in  line  seven  between  the 
words  "township"  and  "praying"  the  words  "at  a  regular  or  special 
meeting."] 

1909,  c.  364. 

The  proceedings  upon  petition  for  a  cartway  can  be  heard  at  a  called  meet- 
ing of  the  board  after  giving  notice  to  the  parties:  Ford  v.  Manning,  152-151. 

2690. 

Appeal  carries  the  entire  matter  up  for  a  trial  de  novo :  Keaton  v.  Godfrey, 
152-16. 

Appeal  is  properly  taken  from  the  final  order  of  board  confirming  report 
of  jurors:  Ibid. 

A  petitioner  in  proceedings  to  lay  off  a  road  is  disqualified  to  act  as  juror; 
and  when  a  petitioner  has  served  as  juror  the  commissioners  should  set  aside 
the  report  and  direct  summoning  of  another  jury:  Ibid. 

Appeal  from  county  commissioners  are  governed  by  same  rules  as  appeals 
from  justices  of  the  peace,  and  must  be  docketed  at  the  first  ensuing  term, 
or  appeal  will  be  dismissed:  Sutphin  v.  Sparger,   150-517. 

In  order  to  perfect  appeal,  it  is  necessary  to  give  the  bond:  Ibid. 

2712.  [Amended  by  adding  after  the  word  "township"  in 
line  six  the  words  "and  may  hold  special  meetings  at  other  times, 
upon  ten  days'  written  notice  by  the  chairman  to  each  member  of 
the   board,   stating  the   time   and   place   of    such   meeting."      Also 
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amended  by  adding  at  the  end  of  the  section  the  following :  ''Pro- 
vided further,  that  where  said  board  is  composed  of  more  than 
three  members  it  shall  take  three  members  to  constitute  a  quorum 
of  said  board  for  the  transaction  of  business.] 

1909,  c.  364. 

2716.     [Amended  by  inserting  in  line  eight  in  said  section, 

after  the  word  "Provided"  and  before  the  word  "the"  in  said  line, 
the  following:  "In  all  cases  the  report  provided  for  in  this  section 
must  state  either  that  the  overseer  has  worked  the  hands  allotted 
to  his  section  of  road  the  full  limit  of  time  allowed  by  law  or  that 
his  section  of  road  of  which  he  is  overseer  is  not  in  need  of  any 
further  work  at  the  time  such  oath  is  made  and  subscribed  to  by 
the  overseer."] 
1909,  c.  110. 

2725.      [Amended  by  adding  the  words,  after  "Columbus," 

in  the  third  line :  "Henderson,  New  Hanover,  Sampson  and 
Bladen."] 

1911,  (P.  L.  L.)  c.  160. 

2729.  [Amended  by  adding  the  following  at  the  end  of  the  sec- 
tion :  Whenever  the  Lieutenant  Governor  of  North  Carolina  shall 
attend  any  meeting  of  state  officials  or  otherwise,  which  he  is  re- 
quired by  law  to  attend,  he  shall  be  entitled  to  receive  as  compensa- 
tion the  per  diem  allowed  him  under  the  constitution  as  president  of 
the  senate  for  the  time  required  in  attending  said  meeting,  together 
with  his  necessary  traveling  expenses  in  going  to  and  from  said 
meeting.  The  amount  to  which  the  Lieutenant  Governor  shall  be 
entitled  shall  be  certified  to  by  him,  and  shall  be  paid  to  him  by  the 
treasurer  of  North  Carolina  upon  the  proper  warrant.] 

1911,  c.  103. 

2732.  [Amended  by  striking  out  the  word  "one"  after  the 
word  "allowed,"  in  line  two,  and  inserting  in  lieu  thereof  the  word 
"two,"  and  by  striking  out  the  word  "two"  after  the  first  word 
"and,"  in  line  four,  and  inserting  in  lieu  thereof  the  word  "three."] 

1911,  c.  116. 

2736.    [Amended  by  changing  the  word  "four"  in  line  one  to 

"five."] 

1911,  c.  89. 
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2738.  [Amended  by  inserting  in  place  of  "nine"  in  second 
line  the  word  "twelve;"  also  amended  by  adding:  "and  shall  not  be 
required  to  do  clerical  work  for  or  to  receive  pay  from  the  adjutant 
general's  office  for  which  three  hundred  dollars  is  now  allowed ;  and 
for  additional  clerical  assistance  the  executive  department  shall  be 
allowed  a  sum  not  exceeding  nine  hundred  dollars  per  annum."] 

1911,  c.  95. 

2744.  [Amended  by  striking  out  in  lines  four  and  five  the 
words  "eighteen  hundred"  and  inserting  in  lieu  thereof  the  words 
"two  thousand."  Also  amended  by  changing  the  word  "twelve" 
to  "fifteen"  in  the  sixth  line.] 

1911,  cc.  108,  136. 

2747a.  Assistant  for  attorney-general.  The  attorney-gen- 
eral shall  be  allowed  an  assistant,  to  be  appointed  by  him,  at  a 
salary  of  fifteen  hundred  dollars  per  annum,  payable  monthly. 

1909,  c.  804;  1911,  c.  94. 

2750.    [Amended  by  striking  out  the  words  "sixteen  hundred" 
in  line  two  and  inserting  the  words  "two  thousand."] 
1911,  c.  no. 

2753.  [Amended  by  striking  out  the  word  "fifteen"  in  line 
two  and  inserting  the  words  "twenty-four,"  and  by  striking  out  the 
word  "twelve"  in  line  four  and  inserting  the  word  "sixteen."] 

1909,  cc.  42,  157;  1911,  c.  190. 

2754.  [Amended  by  striking  out  the  word  "chief"  in  line 
eighteen,  and  in  the  same  line  after  the  word  "first"  add  the  word 
"assistant,"  and  in  the  nineteenth  line  in  place  of  word  "tax"  put 
"corporation,"  and  in  the  twentieth  line  between  the  words  "second" 
and  "clerk"  insert  "assistant."] 

1911,  c.  147. 

2756.  [Amended  by  inserting  the  words  "and  accountant" 
after  the  word  "commissioner"  in  line  nine  and  striking  out  "fif- 
teen" in  same  line  and  inserting  "eighteen;"  also  by  striking  out 
"twelve"  in  line  ten  and  inserting  "fifteen."] 

1909,  c.  839;  1911,  cc.  108,  208,  210. 
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2762a.  Servants  for  supreme  court.  The  keeper  of  the  cap- 
itol  is  hereby  authorized  and  empowered  to  keep  upon  his  pay  roll 
three  servants  or  employees  of  the  supreme  court,  two  of  whom 
shall  receive  ten  dollars  and  fifty  cents  each  per  week  for  their 
services  and  the  other  four  dollars  and  sixty-six  cents  per  week  for 
his  services. 

1909,  c.  116. 

2764.  [Amended  by  striking  out  all  the  rest  of  the  sentence 

beginning  with  the  word  "three"  in  line  two  and  inserting  the  words 
"four  thousand  dollars."  Also  amended  by  striking  out  the  word 
"three"  in  the  last  line  and  inserting  "four."] 

1909,  c.  486;  1911,  c.  82. 

2765.  [Amended  by  striking  out  all  before  the  word  "They" 
in  line  four  and  inserting  the  following:  "The  salary  of  each  of  the 
judges  of  the  superior  court  shall  be  three  thousand  two  hundred 
and  fifty  dollars  per  annum,  and  seven  hundred  and  fifty  dollars 
be  and  it  is  hereby  allowed  each  per  annum,  to  furnish  traveling  and 
other  necessary  expenses  incident  to  rotation,  payable  monthly."] 

1911,  c.  82. 

2771.     [Amended  by  changing  "one  thousand  two  hundred 

and  fifty"  to  "fifteen  hundred."] 

1911,  c.  107. 

2771a.  [Amended  by  striking  out  the  word  "fifteen"  from 
the  third  line  and  inserting  the  word  "twenty."] 

1909,  c.  721. 

2773.  [Amended  by  striking  out  the  word  "Franklin"  from 
the  nineteenth  line  of  page  1467.] 

1909,  c.  532,  s.  2. 

For  salary  of  clerk  in  Madison  county,  see  1909,  c.  232,  s.  7. 
For  compensation  of  clerk  of  Caldwell  county  for  making  up  civil  and  crimi- 
nal dockets  and  transcribing  minutes  of  superior  court,  see  1909,  c.  6. 
Act  amending  salary  bill  of  Guilford  county  as  to  clerk,  1909,  c.  69. 

2776.   [Amended  by  adding  at  the  end  thereof  the  following: 
"For  attaching  and  indexing  subdivision  or  plat,  fifty  cents. 
"For  transcribing  and  indexing  such  subdivision  or  plat,  seventy- 

158 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

five  cents :  Provided,  that  if  such  subdivision  or  plat  contains  more 
than  three  lots  or  tracts  of  land,  the  register  of  deeds  shall  be 
entitled  to  charge  twenty-five  cents  for  transcribing  each  and  every 
lot  or  tract  of  land  in  excess  of  three  that  is  contained  in  such 
plat  or  subdivision,  but  in  no  case  shall  the  fees  exceed  five  dollars 
for  transcribing  and  indexing  such  plat  or  subdivision." 

Also  amended  by  striking  out  the  word  "Franklin"  in  line  thir- 
teen ;  also  by  striking  out  the  word  "Wayne"  from  line  twenty- 
three,  and  inserting  the  word  "Wayne"  in  line  fourteen  after  the 
word  "Union."] 

1909,  c.  23;  1911,  c.  55. 

For  salary  of  register  of  deeds  in  Madison  county,  see  1909,  c.  232,  s.  8. 

2777.  [Amended  by  adding  at  the  end  thereof  the  following: 
"The  sheriff  of  Dare  county  shall  be  allowed  his  actual  traveling 
expenses  incurred  by  him  in  serving  warrants,  capiases  or  other 
criminal  processes  on  the  waters  of  Dare  county  or  at  any  point  in 
Dare  county  across  the  water."] 

1909,  c.  527. 

For  salary  of  sheriff  of  Madison  county,  see  1909,  c.  232,  s.  6. 

2778.  [Amended  by  striking  out  all  after  the  word  "Pro- 
vided," in  line  eight,  down  to  the  word  "Provided,"  in  line  eleven, 
and  inserting  in  lieu  of  such  proviso  the  following:  "In  counties 
where  the  treasurer's  total  compensation  cannot  exceed  two  hundred 
and  fifty  dollars  per  annum  the  treasurer  may,  in  the  discretion  of 
the  board  of  county  commissioners  and  of  the  board  of  education, 
as  to  the  school  fund,  be  allowed  a  sum  not  exceeding  two  and 
one-half  per  cent,  on  his  receipts  and  not  exceeding  two  and  one- 
half  per  cent,  on  his  disbursements  of  all  funds  handled  by  him. 
The  compensation  allowed  by  virtue  of  this  provision  shall  not  be 
operative  to  give  a  total  compensation  in  excess  of  two  hundred 
and  fifty  dollars  per  annum  to  such  treasurers."  Also  amended 
by  adding  at  the  end  of  the  section  the  words :  "The  commissioners 
of  Richmond  county  may  allow  two  and  one-half  per  centum  as 
compensation  for  the  county  treasurer."] 

1909,  c.  577. 

For  salary  of  treasurer  in  Madison  county,  see  1909,c.  232,  s.  9. 

2782.  [Amended  by  striking  out  all  of  said  section  after  the 
word  "board"  in  line  nine  thereof.] 

1909,  c.  525. 
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2785.  [Amended  so  that  the  compensation  for  county  com- 
missioners shall  be  as  follows  for  the  counties  stated : 

The  chairman  of  the  board  of  commissioners  of  the  county  of 
Robeson  shall  be  allowed  the  sum  of  three  hundred  dollars  each 
year  in  full  for  his  services  and  mileage  as  a  member  and  chairman 
of  said  board.  Each  member,  other  than  the  chairman,  of  the 
board  of  commissioners  of  the  county  of  Robeson  shall  be  allowed 
the  sum  of  two  hundred  dollars  each  year  in  full  for  their  services 
and  mileage  as  members  of  said  board.     1909,  c.  249. 

Each  member  of  the  board  of  commissioners  of  Mitchell  county 
shall  receive  for  services  and  expenses  in  attending  the  meetings  of 
the  board  not  exceeding  three  dollars  per  day  and  mileage  to  and 
from  the  county  seat,  not  to  exceed  five  cents  per  mile,  mileage  to 
be  reckoned  by  the  nearest  route.     1909,  c.  254. 

In  Yancey  the  county  commissioners  shall  receive  a  sum  not  ex- 
ceeding three  dollars  per  day  and  mileage.     1909,  c.  384. 

Each  commissioner  of  Richmond  county  shall  receive  for  his 
services  and  expenses  in  attending  the  meetings  of  the  board  the 
sum  of  three  dollars  per  day  and  mileage,  not  to  exceed  five  cents 
per  mile.     1909. 

In  Johnston  county  each  commissioner  shall  receive  the  sum  of 
three  dollars  and  mileage  to  and  from  places  of  meeting.  1909, 
c.  41. 

Each  member  of  the  board  of  county  commissioners  for  North- 
ampton county  shall  be  paid  for  his  services  the  sum  of  three 
dollars  per  day  and  five  cents  per  mile  each  way  for  each  day  of 
his  attendance  upon  the  meetings  of  said  board :  Provided,  how- 
ever, the  chairman  of  said  board  shall  receive  twenty-five  dollars 
per  annum  in  addition  to  the  above  compensation.     1909,  c.  213. 

Each  of  the  county  commissioners  of  Pender  county  shall  receive 
for  his  services  and  expenses  in  attending  the  meetings  of  the 
board  not  exceeding  three  dollars  per  day,  as  a  majority  of  the 
board  may  fix  upon,  any  such  mileage  as  is  now  allowed  by  law. 
1909,  c.  685. 

Each  of  the  county  commissioners  of  Onslow  county  shall  re- 
ceive not  over  three  dollars  a  day  and  mileage.     1909,  c.  606. 

Each  commissioner  of  Caswell  county  shall  receive  three  dollars 
per  day  and  mileage  to  and  from  meetings  at  five  cents  per  mile. 
1909,  c.  370. 

In  Haywood  county,  each  commissioner  shall  be  allowed  three 
dollars  per  day  and  mileage.     1909,  c.  228. 
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In  Mecklenburg  county,  the  chairman  of  the  board  shall  receive, 
to  be  fixed  by  the  commissioners,  not  over  twelve  hundred  dollars. 
The  members,  other  than  the  chairman,  shall  receive  not  over  three 
dollars  per  day,  as  a  majority  of  the  board  may  fix  upon,  and  they 
may  be  allowed  mileage  not  exceeding  five  cents  per  mile  to  and 
from  the  place  of  meeting.     1909,  c.  737- 

In  Stokes  county  each  member  of  the  board  of  county  com- 
missioners shall  be  paid  three  dollars  and  mileage  for  one  day  to 
and  from  the  place  of  meeting.     191 1   (P.  L.  L.),  c.  45. 

The  members  of  the  board  of  commissioners  of  Wake  county 
shall  be  allowed  for  their  services  in  attending  the  meetings  of 
said  board,  and  for  attending  committee  meetings  appointed  by  said 
board  to  transact  the  business  of  the  county,  and  for  each  day's 
service  while  engaged  on  said  committee  in  the  transaction  of 
county  business,  and  for  special  and  called  meetings  of  said  board, 
four  dollars  per  diem  and  mileage  at  five  cents  per  mile,  to  be 
charged  once  only  at  each  meeting,  for  the  distance  necessarily 
traveled  in  going  and  coming.     1909,  c.  573. 

In  Montgomery  county  each  commissioner  shall  receive,  in  at- 
tending meetings  of  the  board,  committee  meetings  appointed  to 
transact  the  business  of  the  county  and  called  and  special  meetings, 
the  sum  of  three  dollars  per  day  and  mileage  to  and  from  the  place 
of  meeting,  to  be  charged  only  once.     191 1  (P.  L.  L.),  c.  63. 

In  Pitt  county,  each  member  of  the  board  shall  receive  three  dol- 
lars per  day  and  mileage  to  and  from  their  homes.     191 1  (P.  L.  L.) 

In  Cumberland  county  each  member  shall  receive  three  dollars 
per  day  for  attending  regular  or  special  sessions,  not  to  exceed 
three  days  in  any  one  month;  and  three  dollars  a  day  for  extra 
services  rendered  on  committees  or  otherwise  when  ordered  and 
approved  by  the  board,  not  to  exceed  two  days  in  any  one  month 
and  mileage  as  now  allowed.  The  board  may  pay  the  chairman, 
in  its  discretion,  such  additional  compensation  for  extra  services 
rendered  by  him  by  virtue  of  his  office  as  said  board  may  deem 
just  and  proper,  considering  the  extra  services  performed,  not  to 
exceed  one  hundred  dollars  annually.     191 1   (P.  L.  L.) 

In  Cabarrus  county  each  member  shall  receive  two  dollars  per 
day  for  all  meetings  and  for  any  special  committee  work,  and 
mileage  for  all  regular  and  called  meetings.     191 1  (P.  L.  L.) 

In  Jackson  county,  each  commissioner  shall  be  paid  three  dollars 
per  day  and  mileage,  provided  he  does  not  receive  pay  for  over  two 
days  in  a  month.     Where  one  is  appointed  to  inspect  public  im- 
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provements,  he  shall  receive  same  per  diem  as  for  regular  meetings, 
but  no  mileage.     191 1   (P.  L.  L.) 

In  Vance  county  each  commissioner,  except  the  chairman,  shall 
receive  three  dollars  per  day  for  all  meetings  first  Monday  in  each 
month  and  second  Monday  of  July,  and  mileage ;  all  other  meetings 
two  dollars  per  day  and  mileage.     191 1  (P.  L.  L.) 

In  Anson  county  the  chairman  of  the  board  shall  receive  three 
dollars  per  day  and  mileage  of  five  cents  a  mile  each  way  for  all 
meetings  regular  and  special.     191 1  (P.  L.  L.) 

In  Davidson  county,  when  any  member  of  the  board  is  in- 
structed to  visit  and  inspect  a  bridge  or  road  in  said  county,  the 
board  may  allow  him  such  compensation  as  he  would  receive  if 
upon  attendance  at  a  meeting.     191 1   (P.  L.  L.) 

In  Pasquotank  county,  the  board  may  elect  the  chairman  or  any 
one  of  its  members  as  manager  of  the  roads  or  road  forces  and 
pay  him  a  salary  for  his  services  to  be  fixed  by  the  board  not  to 
exceed  three  hundred  dollars  per  year.     191 1   (P.  L.  L.) 

In  Granville  county,  the  chairman  shall  receive  an  annual  salary, 
to  be  fixed  by  the  board,  not  exceeding  four  hundred  dollars,  in  lieu 
of  all  other  compensation,  and  the  other  members  of  the  board 
shall  receive  three  dollars  per  day  and  five  cents  per  mile  in  going 
to  and  from  each  meeting.     191 1   (P.  L.  L.) 

In  Halifax  county,  each  member  of  the  board  shall  receive  four 
dollars  per  day  for  actual  time  employed  and  mileage.  191 1 
(P.  L.  L.) 

In  Nash  county,  the  chairman  shall  receive  three  hundred  dol- 
lars per  annum  and  mileage  heretofore  fixed  by  law;  each  other 
commissioner  shall  receive  one  hundred  and  fifty  dollars  per  annum 
and  mileage.     191 1    (P.  L.  L.) 

In  Durham  county  the  commissioners  are  authorized  to  appoint 
member  or  members  to  special  services  and  they  are  entitled  to 
receive  three  dollars  per  day  and  mileage,  provided  no  member 
shall  receive  pay  for  special  services  for  over  three  days  in  any 
month.     191 1  (P.  L.  L.) 

In  Hertford  county,  the  commissioners  can  appoint  one  or  more 
members  to  perform  extra  services,  when  the  interest  of  the  county 
can  best  be  subserved,  and  pay  such  appointees  same  per  diem  as 
is  allowed  members  of  said  board.     191 1  (P.  L.  L.) 

In  Hoke  county  the  chairman  shall  receive  four  dollars  and 
mileage   and   the   other   members   three   dollars   and   mileage   not 
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exceeding  five  cents  per  mile,  for  attendance  upon  the  meetings  of 
the  board.     191 1  (P.  L.  L.) 

In  Ashe  county  each  commissioner  shall  receive  three  dollars  a 
day  and  mileage  to  and  from  the  place  of  meeting,  and  such  sums 
for  extra  services,  including  called  meetings,  as  the  board  shall 
determine,  not  over  three  dollars  per  day  and  mileage.  191 1 
(P.  L.  L.) 

In  Transylvania  county,  the  chairman  of  the  board  shall  receive 
two  hundred  dollars  per  annum  in  addition  to  his  regular  per 
diem.     191 1  (P.  L.  L.) 

In  Harnett  county  the  chairman  of  the  board  shall  receive  a 
salary  of  three  hundred  dollars  and  actual  travelling  expenses  in 
lieu  of  per  diem  and  mileage.     191 1   (P.  L.  L.) 

In  Cherokee  county  each  member  shall  receive  three  dollars  per 
day  and  mileage  each  way  for  all  meetings,  regular  and  special. 
191 1  (P.  L.  L.) 

In  Columbus  county,  each  member  shall  receive  three  dollars  and 
fifty  cents  per  day  and  mileage.     191 1  (P.  L.  L.) 

In  Buncombe  county  each  member  of  board  shall  be  allowed 
mileage  for  attendance  upon  regular  and  special  meetings  of  ten 
cents  per  mile  one  way,  in  addition  to  their  per  diem.  191 1  (P. 
L.  L.) 

In  Franklin  county  the  chairman  shall  receive  one  hundred  and 
twenty-five  dollars  and  mileage  per  annum;  each  other  member 
shall  receive  one  hundred  dollars  and  mileage  per  annum.  191 1 
(P.  L.  L.) 

2786. 

Special  act  for  Durham  county,  1909,  c.  545. 

Special  act  as  to  Guilford  county,  increasing  pay  to  three  dollars,  1909,  c. 
341. 

2798.  [Amended  so  that  compensation  of  jurors  shall  be  as 
follows  in  the  counties  stated:] 

The  county  commissioners  of  Rockingham  county  are  hereby 
authorized  at  their  discretion  to  fix  the  pay  of  all  regular  jurors 
and  such  veniremen  as  shall  be  taken  or  accepted  in  the  trial  of 
capital  cases,  at  not  more  than  two  dollars  per  day  and  mileage, 
as  now  provided  by  law.  The  same  pay  shall  be  allowed  to  special 
jurors  and  talesmen  who  shall  be  summoned  to  serve  and  do  serve, 
but  they  shall  not  be  allowed  any  mileage  or  ferriage.     1909,  c.  588. 
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The  regular  jurors  for  the  superior  court  of  Dare  county  and 
all  special  veniremen  and  tales  jurors  in  said  county  shall  be  paid 
the  sum  of  two  dollars  per  day  for  each  day's  service  and  the 
mileage  already  provided  by  law.     1909,  c.  813. 

In  Wilkes  county  jurors  shall  be  paid  not  less  than  one  dollar 
and  a  half  and  not  over  two  dollars,  and  mileage,  as  fixed  by  the 
county  commissioners.     1909,  c.  812. 

In  Granville  county  all  regular  and  tales  jurors  shall  receive  two 
dollars  per  day.     1909,  c.  784. 

The  county  commissioners  of  Polk  county  are  hereby  authorized 
and  directed  to  pay  all  regular  jurors  summoned  by  their  order 
one  dollar  and  fifty  cents  per  day  and  mileage,  as  now  provided  by 
law.  Tales  jurors  shall  receive  one  dollar  and  fifty  cents  per  day, 
without  mileage.     1909,  c.  377. 

All  jurors  who  are  summoned  and  who  serve  on  the  jury  in  the 
superior  courts  of  Stokes  county  shall  receive  two  dollars  per  day 
for  their  services  and  five  cents  per  mile  each  way,  and  all  tales 
jurors  who  serve  shall  receive  one  dollar  and  fifty  cents  per  day 
and  no  mileage ;  and  all  jurors  summoned  in  capital  cases  and  who 
serve  as  special  venire  shall  receive  two  dollars  per  day  for  their 
services  and  five  cents  per  mile  each  way,  and  those  who  were 
summoned  and  do  not  serve  shall  receive  one  dollar  each  per  day 
and  no  mileage.     1909,  c.  179. 

All  regular  jurors  in  Wake  county  shall  receive  two  dollars  per 
day  and  mileage  at  the  rate  of  five  cents  per  mile,  and  all  tales 
jurors  shall  receive  one  dollar  and  fifty  cents  per  day :  Provided, 
that  all  jurors  summoned  on  special  venires  shall  receive  one  dollar 
and  a  half  a  day  and  mileage,  unless  they  act  as  jurors,  in  which 
event  they  shall  receive  two  dollars  per  day  and  mileage.   1909, 

c  552. 

In  Henderson  county  all  regular  jurors  drawn  and  summoned 
and  not  relieved  from  service  shall  receive  one  dollar  and  fifty 
cents  per  day  and  no  mileage,  and  all  talesmen  who  are  summoned 
and  serve  shall  receive  one  dollar  per  day,  without  mileage;  all 
veniremen  who  are  summoned  and  serve  shall  receive  one  dollar  and 
fifty  cents  per  day  and  no  mileage,  and  all  veniremen  who  are 
summoned  and  appear,  but  do  not  serve,  shall  receive  one  dollar 
per  day  for  one  day  only,  and  no  mileage.     1909,  c.  542. 

Jurors  in  Richmond  county  shall  receive  the  sum  of  one  dollar 
and  fifty  cents  for  each  day's  attendance  on  court  or  inquest,  and 
mileage  at  the  rate  of  five  cents  per  mile.     Special  veniremen  who 
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attend  and  who  are  not  drawn  as  jurors  shall  receive  one  day's  pay 
of  one  dollar  and  mileage  at  the  rate  of  five  cents.   1909,  c.  156. 

The  pay  of  jurors  attending  upon  the  superior  court  of  Wilson 
county  shall  be  as  follows :  Each  regular  juror  shall  receive  two 
dollars  for  each  day  which  he  serves,  and  no  mileage.  Each  tales 
juror  shall  receive  one  dollar  and  twenty-five  cents  for  each  day  he 
serves,  and  no  mileage.  Each  special  venireman,  when  not  impan- 
eled for  jury  service,  shall  receive  fifty  cents,  and  no  mileage,  and 
when  impaneled  shall  receive  two  dollars  for  each  day  which  he 
serves,  and  no  mileage.     1909. 

All  grand,  petit  and  tales  jurors  summoned  to  attend  and  who  do 
attend  the  superior  courts  of  Columbus  county  shall  be  allowed 
two  dollars  per  day  for  their  services  as  jurors  and  five"  cents  per 
mile  for  travel  going  to  and  returning  from  such  courts.  All 
special  veniremen,  who  are  summoned  to  attend  and  who  attend 
said  courts  and  who  are  not  accepted  as  jurors,  shall  be  allowed 
the  sum  of  one  dollar  each.     1909,  c.  70. 

In  McDowell  county  tales  jurors  shall  not  receive  more  than  one 
dollar  a  day,  with  mileage.     1909,  c.  8. 

In  Iredell  county  all  regular  and  tales  jurors  shall  receive  two 
dollars  per  day.     1909. 

In  Johnston  county,  jurors  shall  receive  such  sum  as  the  county 
commissioners  may  fix,  not  exceeding  two  dollars  per  day  and 
mileage.     1909,  c.  41. 

In  New  Hanover  county  tales  jurors  shall  be  paid  one  dollar  and 
fifty  cents.     1909,  c.  37. 

In  Greene  county  all  regular  jurors  shall  receive  two  dollars  per 
day  and  mileage,  and  all  tales  jurors  shall  receive  two  dollars  per 
day,  without  mileage.     1909,  c.  103. 

The  regular  jurors  for  Gaston  county  and  such  veniremen  as 
shall  be  taken  in  the  trial  of  capital  cases  shall  be  paid  the  sum  of 
two  dollars  per  day  and  mileage,  as  now  provided  by  law ;  and  tales- 
men shall  receive  one  dollar  and  fifty  cents  per  day,  but  no  mileage, 
except  when  ordered  to  return  another  day.     1909,  c.  109. 

2802. 

For  special  act  as  to  Nash  and  Edgecombe,  see  1909,  c.  738. 

2803.  [Amended  by  striking  out  the  proviso  at  the  end  of 
the  section  concerning  Iredell  county.  Also  amended  by  adding  at 
the  end  of  the  section  the  following:     "In  Scotland  and  Anson 

165 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

counties  when  a  surveyor  is  subpoenaed  as  a  witness  to  give  evi- 
dence peculiarly  in  his  knowledge  as  a  surveyor,  he  shall  receive 
such  fees  per  day  for  his  attendance  upon  court  as  the  judge  in 
his  discretion  may  allow."] 

1909,  c.  14;  1911,   (P.  L.  L.) 

2807.  [Amended  by  adding  to  said  section:  "Provided,  that 
the  actual  expenses  of  the  members  of  said  board  or  the  secretary 
or  such  other  official  as  hereafter  may  be  appointed  by  said  board, 
incurred  while  making  such  inspections  of  the  charitable  and  penal 
institutions  as  the  board  may  deem  necessary,  shall  be  paid."] 

1909,  c.  899. 

2812. 

Where  commissioners  are  required  to  accept  and  "approve"  an  official 
bond,  mandamus  cannot  lie  to  compel  them  to  do  other  than  act  upon  the 
matter:  Burke  v.  Comrs.,  148-46. 

Sureties  on  sheriff's  bond  who  have  had  to  pay  for  his  default,  cannot 
recover  the  amount  from  county  commissioners  who  have  failed  to  comply 
with  this  section:  Hudson  v.  McArthur,  152-445. 

2830. 

The  repeal  of  a  statute  repealing  a  former  statute,  leaves  the  latter  in  force : 
Odom  v.  Clark,  146-544. 

Where  passenger  put  off  train  because  he  refused  to  pay  more  than  two 
and  a  quarter  cents  rate,  the  rate  then  allowed  by  law  to  be  charged,  and  sued 
company  for  damages:  Held  that  company  could  not  defend  itself  under  sec. 
6,  of  the  repealing  act  of  1908:  Williams  v.  Railroad  Co.,  153-360. 

2831. 

Statutes  which  restrict  the  private  rights  of  persons  or  the  use  of  property 
in  which  the  public  have  no  concern  should  be  strictly  construed:  Nance  v. 
Railroad,  149-366. 

Where  language  of  a  statute  is  of  doubtful  meaning,  the  court  will  reject 
an  interpretation  which  would  make  the  statute  harsh,  oppressive,  inequitable 
and  unduly  restrictive  of  primary  private  rights:  Nance  v.  Rwy.,  149-366. 

Statutes  are  construed  to  take  effect  prospectively,  unless  it  is  otherwise 
therein  declared  expressly  or  by  clear  implication:  Eliz.  City  v.  Comrs,  146- 
539. 

Legislative  intent  invoked  to  interpret  statutes  where  the  meaning  of  them 
is  doubtful  or  ambiguous:  McLeod  v.  Comrs.,  148-77. 

In  construing  a  statute  the  court  will  avoid  attributing  to  the  legislature 
the  intention  to  punish  the  failure  to  do  an  impossible  thing:  Garrison  v.  Rail- 
road, 150-575. 

When    congress  has  been  silent  on  some  matters  of  which  the  federal 
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constitution  has  given  it  jurisdiction,  but  not  on  others,  a  legislative  enact- 
ment upon  all  such  matters  will  be  construed  to  mean  all  such  as  to  which 
congressional  legislation  is  silent:  St.  George  v.  Hardie,  147-88. 

Subsec.  6. 

A  right  of  action  for  a  conspiracy  to  injure  plaintiff's  holdings  in  a  corpo- 
ration is  personal  property:  Worth  v.  Trust  Co.,  151-191. 

2838.   [Amended  by  inserting  in  line  two,    after  the  word 
'February"  the  words  "the  twelfth  day  of  April."] 

1909,  c.  888. 

2840. 

Person  signing  note  as  surety  upon  faith  in  the  creditor's  representation 
that  another  will  sign  as  cosurety,  leaving  the  note  with  the  creditor  for  that 
purpose,  are  not  bound  thereon  to  such  creditor  upon  a  failure  of  the  fulfill- 
ment of  the  representation:  Bank  v.  Jones,  147-419. 

Liability  of  guarantor  or  surety  is  not  to  be  enlarged  by  construction' 
Shoe  Co.  v.  Peacock,  150-545. 

2842. 

When  a  surety  pays  a  judgment  rendered  against  his  principal,  and  him- 
self, without  having  it  assigned  to  some  third  person  for  his  use,  the  judgment 
is  cancelled  as  to  both,  and  a  motion  for  leave  to  issue  execution  should  not 
be  granted:  Bank  v.  Hotel  Co.,  147-594. 

This  section  is  constitutional:  Bank  v.  Hotel  Co.,  147-594. 

Proper  notice  hereunder  to  serve  on  principal  to  show  cause  why  execu- 
tion should  not  issue:  Bank  v.  Hotel  Co.,  147-594. 

The  words  "superior  court,"  in  this  section  means  the  clerk  of  the  supe- 
rior court:  Bank  v.  Hotel  Co.,  147-594. 

The  time  of  notice  herein  not  being  specified,  ten  days  is  sufficient:  Bank 
v.  Hotel  Co.,  147-595. 

Parties  wishing  to  set  aside  an  order  made  hereunder  must  set  out  their 
defense:  Bank  v.  Hotel  Co.,  147-594. 

2844. 

Sureties  on  an  official  bond  are  bound  equally,  notwithstanding  they  may 
justify  in  different  amounts  at  the  bottom  of  the  bond,  and  they  are  liable  to 
contribution  toward  one  another  equally:  Comrs.  v.  Dorsett,  151-307. 

The  requirement  that  each  surety  on  an  official  bond  should  justify  at 
the  foot  of  the  bond  in  a  certain  amount  does  not  affect  the  doctrine  of  contri- 
bution: Comrs.  v.  Dorsett,  151-307. 

2855. 

The  court  will  not  enjoin  the  collection  of  an  entire  tax  if  the  portion  con- 
ceded by  a  taxpayer  to  be  valid  can  be  separated  from  the  portion  claimed  to 
be  unconstitutional:  Railroad  v.  Comrs.,   148-220. 
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2858. 

Money  subsequently  paid  by  a  mortgagee  to  acquire  a  tax  title  on  the  mort- 
gage lands  becomes  a  lien  on  the  land:  Cauley  v.  Sutton,  150-327. 

2860. 

The  law  authorizing  one  tenant  in  common  to  pay  his  share  of  the  taxes 
or  to  redeem  his  share  of  the  land  after  sale  for  taxes,  does  not  apply  to  cases 
where  a  cotenant  is  in  possession  for  all:  Smith  v.  Smith,  150-81. 

2863.  [Amended  by  adding  after  the  last  word  the  following: 
"Provided,  that  no  mortgage  or  deed  of  trust  executed  upon  per- 
sonal property  shall  have  the  effect  of  creating  a  lien  thereon  su- 
perior to  the  lien  acquired  by  a  subsequent  levy  upon  said  property 
for  the  payment  of  the  state,  county,  and  municipal  taxes,  assessed 
against  the  same;  but  the  sheriff  or  other  tax  collector  levying  upon 
such  property,  for  the  purpose  of  collecting  the  taxes  due  thereon, 
shall  give  due  notice  to  the  mortgagee  or  trustee  of  such  property 
of  the  amount  of  such  taxes  at  least  ten  days  before  the  sale  of  the 
same,  and  such  trustee  or  mortgagee  shall  have  the  right  to  pay 
said  taxes  and  the  costs  incident  to  making  said  levy,  when  the 
sheriff  or  tax  collector  shall  release  the  same  to  such  trustee  or 
mortgagee,  and  the  amount  so  paid  by  said  trustee  or  mortgagee 
shall  constitute  a  part  of  the  debt  secured  in  said  mortgage  or  deed 
of  trust."] 

1911,  c.  207. 

Sheriff  and  tax  collector  not  entitled  to  priority  of  payment  of  taxes  by  trus- 
tee of  a  corporation  under  a  deed  of  assignment  over  creditors  who  reduced 
their  claims  to  judgment  and  had  execution  issued  before  assignment  was 
executed  and  recorded,  the  property  being  personal  and  no  levy  having  been 
made:  Alexander  v.  Farrow,   151-320. 

2901. 

A  deed  to  land  made  by  county  commissioners  and  bought  in  by  them  (in 
1899)  without  foreclosure  of  certificate,  is  void:  Smith  v.  Smith,  150-81. 

2905. 

One  relying  upon  a  tax  deed  as  title  must  show  that  all  statutory  require- 
ments have  been  met,  for  there  is  no  legal  presumption  in  favor  of  it  other 
than  what  the  statute  provides:  Warren  v.  Williford,  148-474. 

Sheriff's  tax  deed  as  color  of  title,  Greenleaf  v.  Bartlett,  146-495— does 
not  lose  its  position  as  colorable  title  because  sheriff  failed  to  bid  in  for  county: 
Ibid. 

A  deed  to  land  made  by  the  county  commissioners  and  bought  in  by  them 
(in  1899)  without  foreclosure  of  certificate,  is  void:  Smith  v.  Sitmh,  150-81. 
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When  a  tenant  in  common  in  sole  possession  allows  the  land  to  be  sold 
for  taxes,  without  notifying  his  cotenants,  and  conveyed  by  a  sheriff's  deed 
to  a  stranger,  and  takes  a  deed  from  him,  he  holds  as  trustee  for  the  cotenancy: 

Smith  v.  Smith,   150-81. 

2909. 

When  it  is  shown  that  F.,  the  owner  of  the  land,  did  not  list  it  for  taxes, 
but  the  entry  appears  "The  F-D  swamp  to  be  listed  by  the  register"  held 
sufficient  to  sustain  an  assessment  of  the  tax  upon  "unlisted  lands:"  Greenleaf 
v.  Bartlett,  146-495. 

As  to  the  conclusiveness  of  a  tax  deed  made  in  1895  as  evidence  of  certain 
facts  and  presumptive  evidence  of  others,  see  Jones  v.  Schull,  153-517. 

2916.  [Amended  by  adding  thereto  as  subsection  10,  the 
following:] 

io  (a).  That  every  town,  city,  or  municipality  incorporated  or 
hereafter  incorporated  by  legislative  charter  shall  have  the  power 
to  build,  construct,  maintain,  and  operate  a  system  of  waterworks 
and  sewerage,  one  or  both,  or  electric  or  gas  lighting  plants,  in 
order  to  provide  potable  water,  fire  protection,  and  sanitation  for 
the  health  and  convenience  of  its  inhabitants;  and  when  estab- 
lished, the  aldermen,  commissioners,  or  corporate  body  in  whom 
is  vested  the  governing  power  of  such  town,  city  or  municipality, 
shall  have  power  to  make  all  needful  rules,  regulations,  and  ordi- 
nances in  their  discretion  to  protect,  conduct,  and  maintain  the 
same;  to  make  and  establish  uniform  rates  to  be  charged  all  per- 
sons using  and  receiving  the  service  thereof,  such  rates  to  be 
subject  to  the  approval  of  the  corporation  commission;  and  when 
the  public  health  shall  require,  to  require  all  closets  and  privies 
used  by  persons  to  be  connected  by  pipes  or  mains  with  the  main 
sewerage  so  laid,  and  to  prescribe  all  reasonable  conditions  for  the 
manner  of  such  connection. 

(b)  The  corporate  authorities  of  any  incorporated  town,  city, 
or  municipality  are  authorized  and  empowered,  after  a  majority 
of  the  qualified  voters  of  such  town,  city,  or  municipality  shall 
have  approved  and  authorized  the  same  as  herein  provided,  to 
issue  bonds  in  the  name  of  such  town,  city,  or  municipality,  in 
such  denomination,  form,  and  amount  as  such  corporate  authorities 
may  determine,  payable  at  such  time  and  place  as  said  corporate 
authorities  may  prescribe:  Provided,  that  the  time  of  payment 
shall  not  exceed  fifty  years,  and  provision  to  be  made  for  a  sink- 
ing fund  after  three  years,  for  the  liquidation  thereof;  the  rate  of 
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interest  which  said  bonds  shall  bear  shall  not  exceed  six  per  cent, 
per  annum,  payable  annually  or  semiannually,  and  that  said  bonds 
shall  not  be  sold,  hypothecated,  or  otherwise  disposed  of  for  less 
than  their  par  value. 

(c)  The  said  bonds  shall  be  signed  by  the  mayor  and  attested 
by  the  town  or  city  clerk  or  treasurer  and  sealed  with  the  corporate 
seal  of  such  town  or  city,  and  shall  have  interest  coupons  at- 
tached thereto;  said  bonds  and  coupons  thereto  attached  shall 
be  exempt  from  town  or  city  taxation  of  the  town  issuing  the 
same  and  the  coupons  shall  be  receivable  in  payment  of  the  town 
or  city  taxes.  That  for  the  purpose  of  paying  said  bonds  at 
maturity  and  the  coupons  as  they  become  due,  it  shall  be  the  duty 
of  the  corporate  authorities  of  such  town,  city,  or  municipality 
issuing  the  same,  and  they  are  hereby  empowered  so  to  do,  to  levy 
and  collect  each  year  a  sufficient  special  tax  upon  all  subjects  of 
taxation  which  are  or  may  hereafter  be  embraced  in  the  subjects 
of  taxation  under  the  charter  of  such  town  or  city  and  the  general 
law,  in  the  manner  and  at  the  same  time  as  other  taxes  are  collected 
under  said  charter  and  the  general  law :  Provided,  that  the  taxes 
so  collected  for  the  payment  of  said  bonds  and  interest  coupons,  as 
aforesaid,  shall  be  used  for  no  other  purpose. 

(d)  The  corporate  authorities  shall  neither  issue  said  bonds  nor 
levy  nor  collect  tax  until  they  shall  have  first  submitted  the  prop- 
osition to  the  qualified  voters  of  such  town,  city,  or  municipality, 
and  shall  have  been  authorized  so  to  do  by  a  majority  of  the 
qualified  voters  thereof.  The  said  corporate  authorities  of  such 
town,  city,  or  municipality  are  hereby  empowered  to  call  a  special 
election  at  such  time  or  times  as  they  may  fix  and  to  submit  to  the 
qualified  voters  the  proposition  for  the  issue  of  such  bonds.  The 
call  for  such  election  shall  state  in  writing  the  purpose  for  which 
the  bonds  are  to  be  issued,  the  terms  and  conditions  thereof,  the 
amount  proposed  to  be  issued,  the  denomination  thereof,  the  time 
of  their  payment  and  the  rate  of  interest  and  time  of  payment  of 
the  coupons.  The  said  election  shall  be  held  under  the  rules  and 
regulations  which  are  required  as  to  the  election  in  such  town, 
city,  or  municipality  of  the  members  of  its  governing  board  or 
executive  officials.  At  such  election  those  favoring  the  issue  of 
said  bonds  shall  vote  "For  Bonds"  and  those  opposing  "Against 
Bonds." 

(e)  But  whenever  in  any  incorporated  town  or  city  which  under 
this  or  by  special  act  has  been  or  may  be  authorized  from  the  sale 
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of  bonds  or  otherwise  to  build,  operate,  and  maintain  a  public 
sewerage  system,  waterworks,  or  electric  or  gas  lighting  plant, 
there  shall  have  been  constructed  in  said  town  or  city  by  any  pri- 
vate or  quasi-public  corporation  either  waterworks,  sewerage  sys- 
tem, electric  or  gas  plant,  then  in  active  operation  and  serving 
the  public,  which  construction  or  operation  was  authorized  by 
said  town  or  city  or  by  act  of  the  General  Assembly,  and,  in  the 
case  of  any  sewerage  system,  the  same  has  been  laid  by  plans  ap- 
proved, at  the  time  of  construction,  either  by  the  State  board  or 
county  board  of  health,  or  both,  then,  before  constructing  any  pro- 
posed public  system  of  waterworks,  or  sewerage,  electric  or  gas 
plant,  heretofore  or  hereafter  authorized  by  law,  along  or  upon 
the  streets  occupied  by  such  private  or  quasi-public  corporation, 
the  town  or  city  within  which  such  utilities  are  located  and  owned, 
proposing  to  build  any  public  system  of  like  character,  shall,  be- 
fore undertaking  to  do  so,  first  acquire,  either  by  purchase  or  con- 
demnation, the  property  of  such  system  already  laid,  operated,  and 
maintained  by  such  private  or  quasi-public  corporation,  which  is 
of  like  character.  If  said  town  or  city  cannot  agree  with  the 
owners  upon  terms  of  purchase,  then  it  may  institute  special  pro- 
ceedings to  condemn  the  same  to  the  public  use,  in  the  superior 
court  of  the  county  where  the  property  to  be  condemned  is  to  be 
located,  making  the  owners  and  all  parties  having  an  interest 
therein  parties  defendant.  The  said  town  or  city  shall  file  its 
petition,  setting  forth  the  facts  relied  on,  and  within  ten  days 
after  service  of  a  copy  on  them  the  defendants  shall  file  their 
answer,  when  the  petition  and  answer  shall  be  referred  to  the 
judge  of  the  superior  court,  resident  or  presiding,  who  shall  fix  a 
day  and  place,  at  term  or  chambers,  when  he  shall  hear  the  matter, 
and,  if  proper  cause  is  shown,  he  shall  appoint  three  commission- 
ers having  expert  knowledge  of  the  construction,  operation,  and 
financial  value  of  such  property  sought  to  be  condemned,  one  to 
be  nominated  by  the  petitioner  and  one  by  the  defendant,  whom 
he  shall  appoint,  unless  good  cause  be  shown  why  the  person  or 
persons  nominated  should  not  be  appointed;  and  the  two  commis- 
sioners so  appointed  shall  nominate  the  third  commissioner,  who 
shall  be  appointed  by  the  judge,  unless  good  cause  be  shown  to 
the  contrary;  and  if,  within  thirty  days  after  their  appointment, 
the  two  commissioners  do  not  agree  as  to  the  third,  then  the  judge 
shall  appoint  the  third  commissioner  of  his  own  selection.  Such 
commissioners  may  be  residents  or  non-residents  of  the  state,  but 
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shall  not  be  interested  or  connected  with  the  subject-matter  or 
with  either  of  the  parties  to  the  suit,  directly  or  indirectly;  and 
said  commissioners,  after  being  duly  appointed  and  qualified,  shall 
proceed  to  ascertain  by  evidence  taken  before  them,  if  offered,  and 
by  personal  inspection  and  examination  of  the  property,  the  fair 
value  of  the  same,  such  fair  value  to  include  the  cost  of  reproduc- 
ing the  same  as  it  exists  at  the  date  of  condemnation,  less  natural 
wear  and  tear  incident  to  its  previous  use,  and  make  their  report 
to  the  said  court.  Either  party  may  file  exceptions  to  said  report 
within  thirty  days  after  being  filed  in  court,  and  such  exceptions 
shall  be  heard  and  determined  by  the  resident  or  presiding  judge 
thereof,  who  shall  enter  judgment  thereon  as  in  other  civil  cases, 
and  if  the  property  be  adjudged  to  be  condemned,  he  shall  direct 
the  payment  of  the  purchase  price  and  the  execution  of  all  neces- 
sary transfer  deeds.  He  shall  make  in  such  case  all  orders  and 
decrees  essential  to  the  protection  of  the  rights  of  all  parties  con- 
cerned, and  from  his  findings  and  judgment  either  party  may 
appeal  to  the  supreme  court  of  the  state. 

1911,  c.  86. 

A  municipal  corporation  can  exercise  only  such  powers  as  are  expressly 
granted  or  necessarily  or  fairly  implied  in  or  incident  to  the  exercise  of  the 
powers  which  are  granted;  any  fair,  reasonable  doubt  concerning  the  exist- 
ence of  the  power  is  resolved  against  the  corporation:  Elizabeth  City  v.  Banks, 
150-407. 

Subsec.  6. 

A  franchise  to  a  business  corporation  by  a  town  to  lay  gas  pipes  over  its 
streets  for  purpose  of  selling  gas  to  the  public  is  void  without  an  express  grant 
of  power  from  legislature:  Elizabeth  City  v.  Banks,  150-407. 

The  right  given  a  gas  company  to  place  gas  pipes  and  mains  in  public  streets 
of  a  city  to  distribute  gas  for  public  and  private  use  is  a  franchise  and  not  a 
license:  Elizabeth  City  v.  Banks,  150-407. 

As  against  the  rights  of  abutting  owners,  the  municipal  authorities  have 
no  power  to  grant  to  a  railroad  company  an  easement  to  lay  its  tracks  upon 
and  operate  its  trains  over  the  streets  of  a  town,  even  though  title  to  the  streets 
be  in  the  town:  Staton  v.  Railroad,  147-428. 

Case  of  franchise  to  water  company  upon  condition  to  furnish  water  free 
to  the  public  schools:  Water  Co.  v.  Trustees,  151-171. 

Municipal  corporations  did  not  have  the  power  "to  grant,  upon  reasonable 
terms,  franchises  to  public  utilities"  under  the  general  law  prior  to  this  enact- 
ment: Elizabeth  City  v.  Banks,   150-407. 

Subsec.  9. 

Without  express  legislative  power  a  city  may  not  authorize  a  contract  be- 
tween a  manufacturing  company  and  a  railroad  for  the  building  of  a  side- 
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track  across  its  public  street,  beyond  the  right  of-way  of  the  latter,  for  the  bene- 
fit of  the  former  and  its  business:  Butler  v.  Tob.  Co.,  152-416. 

Municipal  corporations  can  only  exercise  such  police  powers  as  are  granted 
by  their  charters,  and  all  fair  and  reasonable  doubts  as  to  whether  such  powers 
have  been  so  conferred  are  resolved  by  the  courts  against  their  being  exer- 
cised: State  v.  Dannenberg,  150-799. 

In  condemning  land  for  waterworks  outside  city  limits,  necessity  of  cer- 
tain notice  to  landowners  dwelt  upon:  Asheville  v.  Weaver,  148-56. 


2917. 

Powers  of  the  corporation  in  regard  to  removing  their  town  officers  vested 
in  the  commissioners  and  not  in  the  people:  Burke  v.  Jenkins,  148-25. 

2923. 

Commissioners  have  power  to  remove  town  officers  for  cause:  Burke  v. 
Jenkins,  148-25. 

A  town  ordinance  prohibiting  the  sale  of  a  drink  for  which  a  license  is 
required  by  the  federal  statutes  is  invalid,  when  the  power  to  enact  such  an 
ordinance  is  not  conferred  by  its  charter:  State  v.  Dannenberg,  150-799. 

A  town  ordinance  prohibiting  sale  of  non-intoxicating  drinks  is  invalid, 
when  there  is  no  power  to  pass  such  an  ordinance  given  in  its  charter:  Ibid. 

Where  sale  of  intoxicating  drinks  is  prohibited  by  legislative  enactment, 
which  makes  it  an  indictable  offense,  a  town  ordinance  covering  the  same 
subject  matter  is  void:  State  v.  Dannenberg,  150-799. 

An  ordinance  of  a  city  authorizing  police  to  kill  unmuzzled  dogs  is  valid, 
the  charter  giving  to  the  city  police  powers:  State  v.  Clifton,  152-800. 

An  ordinance  prohibiting  the  sale  of  fish  within  the  corporate  limits  of  a 
town  outside  of  market  house,  except  fish  caught  in  county  streams,  is  valid: 
State  v.  Perry,   151-661, 

An  ordinance  is  reasonable  and  valid  which  requires  all  stationary  awn- 
ings (with  posts  resting  upon  the  sidewalks)  in  the  town  to  be  removed  by 
a  certain  day  fixed:  Small  v.  Edenton,  146-527. 

When  there  is  no  evidence  of  malice  or  bad  faith,  the  reasonableness  of 
a  city  ordinance  is  a  question  of  law  for  the  court:  Ibid. 

A  city  ordinance,  without  statutory  authority,  which  covers  acts  that  are 
misdemeanors  at  common  law  and  punishable  under  criminal  laws  of  the  state, 
and  which  imposes  a  greater  punishment  for  their  violation,  is  void:  State  v. 
Black,  150-866. 

It  is  not  within  the  police  power  of  a  municipality  to  regulate  the  placing 
and  height  of  billboards  on  the  land  of  the  owner:  State  v.  Whitlock,  149-542. 

2924. 

The  limitations  of  this  section  do  not  apply  to  a  tax  levy  for  the  necessary 
municipal  expense  of  a  water  and  sewer  system:  Underwood  v.  Asheboro, 
152-641. 

There  is  no  limitation  upon  town  taxation  for  necessary  purposes,  except 
that  imposed  by  statute,  generator  special:  Swinson  v.  Mt.  Olive,  147-611. 

173 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

2926a.  May  elect  municipal  health  officer.  The  authorities 
of  any  city  or  town,  not  already  authorized  in  its  charter,  are 
hereby  authorized  to  elect  a  municipal  health  officer  when,  in  their 
judgment,  municipal  health  would  be  improved  thereby,  and  to 
make  such  regulations,  pay  such  fees  and  salaries,  and  impose  such 
penalties  as  in  their  judgment  may  be  necessary  for  the  protection 
and  the  advancement  of  the  public  health. 

1911,  c.  62,  s.  14. 

2930. 

Where,  in  their  discretion,  the  commissioners  order  shade  trees  in  front 
of  a  citizen's  house  cut  down  for  preservation  of  city  sewerage,  a  restraining 
order  cannot  be  issued  unless  their  discretion  is  abused  by  them:  Rosenthal 
v.  Goldsboro,  149-128. 

The  courts  will  not  interfere  with  the  exercise  of  discretionary  powers  of 
municipal  corporations  for  the  public  welfare,  unless  their  action  be  unreason- 
able, and  an  abuse  of  that  discretion:  Rosenthal  v.  Goldsboro,  149-128. 

When  commissioners  of  a  town,  acting  under  these  powers,  cause,  in  their 
discretion,  grading  of  streets  whereby  plaintiff's  property  has  been  decreased, 
plaintiff  cannot  recover  in  the  absence  of  statutory  provision  for  compensa- 
tion: Dorsey  v.  Henderson,  148-423. 

When  commissioners  change  original  plans  of  civil  engineer,  and  damages 
are  claimed  by  property  owners  on  that  account,  courts  cannot  inquire  into 
it  when  plan  has  been  finally  adopted  and  approved  by  commissioners:  Dor- 
sey v.  Henderson,  148-423. 

Case  where  town  revoked  the  dedication  of  a  street  by  giving  a  quit  claim 
deed:  Church  v.  Dula,  148-262. 

Referred  to  in  Small  v.  Edenton,  146-527. 

An  assessment  for  street  improvement  according  to  frontage  as  provided 
by  statute  is  valid:  City  of  Kinston  v.  Loftin,  149-255. 

A  statute  authorizing  assessment  after  due  notice  given  and  opportunity 
provided  for  owner  to  be  heard,  is  not  unconstitutional:  City  of  Kinston  v. 
Loftin,   149-255. 

Matters  relating  to  the  closing  of  by-streets  in  a  town  are  ministerial  and 
not  subject  to  regulation  by  the  court  at  the  instance  of  a  taxpayer:  Trotter 
v.  Franklin,   146-554. 

As  a  general  rule  the  assessment  of  adjoining  property  by  a  city  for  paving 
of  streets  and  sidewalks  by  the  front-foot  rule,  will  be  upheld;  exception  where 
great  disproportion  between  burden  and  benefit:  Kinston  v.  Wooten,  150-295. 

A  city  is  liable  to  the  owner  for  taking  his  land  in  widening  its  streets  in 
the  full  amount  of  the  damages,  reduced  by  the  value  of  the  benefit  conferred 
by  the  improvements:  Quantz  v.  Concord,  150-539. 

Where  a  city  board  having  discretionary  power,  conferred  by  its  charter, 
orders  a  street  closed  up  and  an  overhead  bridge  built  for  the  safety  and  con- 
venience of  public,  a  citizen  claiming  damages  thereby  to  his  lands  cannot 
recover  in  the  absence  of  express  legislation  permitting  it:  Crowell  v.  Mon- 
roe, 152-399. 

174 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

In  changing  grade  of  streets,  failing  to  provide  a  support  for  a  person's  lot 
which  they  have  left  exposed  by  a  deep  cut,  is  evidence  of  actionable  negli- 
gence on  part  of  town  for  which,  if  established,  plaintiff  may  recover:  Harper 
v.  Lenoir,  152-723. 

Under  a  bond  issue  for  "streets,"  sidewalks  and  driveways  are  included; 
powers  and  duties  of  commissioners  set  forth:  Smith  v.  Hendersonville,  152- 
617. 

An  abutting  owner  has  rights  peculiar  to  his  ownership  and  for  an  unlaw- 
ful invasion  thereof  by  another's  using  the  streets  for  unlawful  purposes,  such 
as  are  not  embraced  in  those  of  a  highway,  he  may  bring  an  action  in  his  own 
right:  Staton  v.  Railroad,  147-428. 

The  plaintiff's  right  of  ingress  and  egress  to  and  from  his  lot  is  subject 
to  the  right  of  defendant  town  to  grade  and  repair  its  streets  in  a  reasonably 
careful  manner:  Jones  v.  Henderson,  147-120. 

Case  where  it  is  sought  to  declare  void  contract  made  by  town  for  paving 
sidewalks  and  to  enjoin  the  issuance  of  bonds  in  payment  therefor:  Spruill 
v.  Columbia,   153-46. 

Where  city  seeks  to  condemn  land  for  streets,  it  is  permissible  for  city  to 
show,  in  diminution  of  damages,  that  it  had  theretofore  acquired  the  easement 
to  the  width  required,  and,  upon  its  doing  so,  damages  for  the  additional  bur- 
den only  should  be  allowed:  Newberne  v.  Wadsworth,  151-309. 

For  a  city  to  establish  that  it  has  an  easement  in  lands  for  a  street  it  must 
show  that  it  had  acquired  the  easement  in  some  recognized  manner  by  con- 
demnation, dedication  and  acceptance  or  by  estoppel  or  adverse  possession 
for  twenty  years:  Newberne  v.  Wadsworth,  151-309. 

2930a.  Statements  of  receipts  and  disbursements  published : 

Statements,  showing  the  receipts  and  disbursements  of  public 
moneys  by  municipal  corporations,  quasi-municipal  corporations, 
and  administrative  boards  of  limited  territorial  jurisdiction,  under 
grant  of  power  from  the  State,  shall  be  regularly  published,  as 
follows : 

(a)  The  boards  of  aldermen  or  other  governing  bodies  of  all 
incorporated  cities  and  towns  having  a  population  of  three  thousand 
or  over  shall  cause  to  be  published,  as  hereinafter  provided,  either 
monthly  or  quarterly  statements  of  all  municipal  receipts  and  dis- 
bursements, which  shall  be  itemized  and  show  from  what  source 
received  and  to  whom  and  on  what  account  paid,  and  shall  like- 
wise cause  to  be  published  annually,  at  the  end  of  each  and  every 
fiscal  year,  condensed  and  classified  statements  of  such  municipal 
receipts  and  disbursements,  showing  the  source  from  which  re- 
ceived and  the  account  on  which  expended. 

(b)  The  boards  of  commissioners  of  all  incorporated  towns  hav- 
ing a  population  of  less  than  three  thousand;  boards  of  graded- 
school  trustees  and  other  governing  and  administrative  bodies  or 
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public-school  districts  created  by  special  act  of  the  General  As- 
sembly; county  boards  of  education;  boards  of  road  commissioners 
and  fence  commissioners  charged  with  the  supervision,  maintenance, 
and  repair  of  public  roads  and  fences;  the  governing  bodies  of  all 
other  quasi-municipal  corporations ;  "all  other  administrative 
boards  of  limited  territorial  jurisdiction  under  grant  of  power 
from  the  state,  charged  with  the  receipt  and  disbursement  of 
public  moneys,  and  for  the  publication  of  whose  receipts  and  dis- 
bursements no  other  provision  is  made  by  law,  shall  cause  to  be 
published  annually,  at  the  end  of  each  and  every  fiscal  year,  state- 
ments of  all  receipts  and  disbursements  of  public  moneys  collected 
and  expended;  which  statements  shall  be  itemized  in  the  manner 
provided  in  the  preceding  subsection  for  itemizing  monthly  and 
quarterly  statements  of  municipal  receipts  and  disbursements,  and 
shall  further  contain  a  classified  summary  of  such  receipts  and 
disbursements,  showing  the  source  from  which  received  and  the 
account  on  which  expended. 

All  statements  of  receipts  and  disbursements  hereinbefore  pro- 
vided for  shall  be  published  in  some  newspaper  having  its  place 
of  publication,  or  which  is  of  general  circulation,  in  the  county, 
city,  or  town  in  which  such  public  moneys  are  collected  and  ex- 
pended ;  and  the  cost  of  such  publication  shall  not  exceed  one-half 
of  one  cent  per  word. 

1911,  c.  124. 


2934. 

Legislature  can  create  a  recorder's  court,  giving  it  original  jurisdiction 
over  all  criminal  offenses  below  that  of  felony,  and  declare  them  to  be  "petty 
misdemeanors:"  State  v.  Shine,  149-480. 


2939. 

The  service  of  a  notice  by  a  town  constable  in  an  action  in  the  superior 
court  is  not  sufficient:  Brown  v.  Myers,  150-441. 


2941. 

May  be  removed  from  office  by  the  board  of  commissioners — not  by  the 
people:  Burke  v.  Jenkins,  148-25. 

2946. 

The  fixing  and  advertising  of  the  polling  places  is  of  the  substance  in  a 
town  election:  Hendersonville  v.  Jordan,  150-35. 

176 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

2974. 

An  act  annexing  territory  to  the  city  charter  but  without  anything  on  its 
face  authorizing  the  levying  of  any  tax  or  creating  any  debt  is  not  one  of  those 
acts  which  come  within  Art.  2,  sec.  14,  of  the  organic  law:  Lutterloh  v.  Fayette- 
ville,  149-65. 

The  expense  of  a  public  school  system  is  not  a  necessary  municipal  ex- 
pense: Hollowell  v.  Borden,  148-255. 

When  a  debt  to  be  contracted  by  a  city  is  for  necessary  expenses,  the  re- 
strictive provision  of  the  constitution,  requiring  the  approval  of  a  majority 
of  the  qualified  voters,  does  not  apply:  Jones  v.  Newberne,  152-64. 

The  cost  of  maintaining,  repairing  and  paving  the  public  streets  of  a  city 
is  a  necessary  expense:  Jones  v.  Newberne,  152-64. 

The  failure  to  provide  a  sinking  fund  to  pay  bonds  does  not  affect  their 
validity:  Jones  v.  Newberne,  152-64. 

Bonds,  otherwise  properly  voted  for,  are  not  invalid  because  there  were 
several  distinct  debts  provided  and  voted  for  in  one  ballot  box:  Smith  v. 
Belhaven,  150-156. 

Cost  of  maintaining  streets  of  a  town  is  a  necessary  expense:  Henderson- 
ville  v.  Jordan,   150-35. 

As  to  bond  elections  being  conducted  under  charter  of  town  and  general 
law,  see  Henderson ville  v.  Jordan,  150-35. 

If  the  election  laws  require  that  the  registrar  be  a  freeholder,  the  objec- 
tion that  he  was  not  one  is  only  an  irregularity  and  in  the  absence  of  evidence 
of  substantial  harm  does  not  affect  the  result:  Hendersonville  v.  Jordan,  150-35. 

An  election  will  not  be  declared  invalid  because  a  few  illegal  votes  were 
cast,  unless  there  were  enough  to  have  affected  the  result:  Hendersonville 
v.  Jordan,  150-35. 

While  a  municipality  may  ordinarily  issue  bonds  to  pay  necessary  expenses 
without  a  vote  of  the  people,  it  may  not  do  so  when  there  is  a  special  legisla- 
tive act  providing  that  an  election  be  held:  Ellison  v.  Williamston,  152-147. 

A  municipal  building  in  cities  the  size  of  Raleigh  is  a  necessary  expense; 
and  no  majority  vote  of  qualified  electors  is  necessary  to  make  building  bonds 
valid:  Hightower  v.  Raleigh,  150-569. 

It  is  within  the  power  of  the  courts  to  define  what  is  a  necessary  expense, 
but  as  to  what  would  be  a  reasonable  cost  for  it  is  vested  in  the  legislative 
and  municipal  authority  and  not  in  the  courts:  Hightower  v.  Raleigh,  150-569. 

Legislature  has  the  constitutional  power  to  prescribe  the  terms  and  con- 
ditions upon  which  municipal  corporations  may  enter  into  a  contract  by  which 
a  debt  is  incurred,  and  to  limit  the  amount;  and  when  it  does  so  the  munici- 
pality cannot  exceed  it:  Highway  Com.  v.  Webb,  152-710. 

Waterworks  and  sewerage  in  a  town  where  wells  are  contaminated  and 
there  is  no  adequate  fire  protection,  is  a  necessity:  Underwood  v.  Asheboro, 
152-641. 

Legislature  can  authorize  a  municipal  corporation  to  create  a  debt  for 
necessary  purposes  without  a  vote  of  the  people:  Swinson  v.  Mt.  Olive,  147-611. 

A  market  house  is  a  necessity  to  a  town  in  the  sense  that  the  legislature 
can  authorize  a  town  to  incur  a  debt  to  provide  one  without  a  vote  of  the  peo- 
ple: Swinson  v.  Mt.  Olive,  147-611. 
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Duty  of  town  commissioners  in  issuing  call  or  notice  for  bond  election: 
Tyson  v.  Salisbury,   151-468. 

Error  of  clerk  of  a  branch  of  the  legislature  in  wrongly  endorsing  bill  sent 
to  it  will  not  make  bonds  voted  thereunder  invalid,  when  other  requirements 
complied  with:  Ibid. 

Waterworks  and  sewer  system  are  a  public  necessity  to  the  city  of  High 
Point:  Bradshaw  v.  High  Point,  151-517. 

The  expense  of  supplying  water  by  a  city  or  town  is  a  necessary  one,  and 
implied  in  its  general  grant  of  powers  unless  expressly  forbidden,  and  when 
charter  prescribes  the  particular  mode  in  which  this  power  may  be  exercised, 
it  must  be  followed  exclusively:  Water  Co.  v.  Trustees,  151-171. 

2977. 

The  limitation  imposed  upon  cities  as  to  issuing  bonds  is  by  reason  of  this 
section,  and  is  not  a  constitutional  one:  Wharton  v.  Greensboro,  149-62. 

If  bond  issue  declared  invalid  because  of  exceeding  limitation,  legislature 
can  validate  it:  Wharton  v.  Greensboro,  149-62. 

Referred  to  in  Hollowell  v.  Borden,   148-255;  Cottrell  v.  Lenoir,   148-138. 

The  limitation  of  this  section  does  not  apply  to  a  tax  for  the  necessary 
municipal  purpose  of  a  water  and  sewer  system:  Underwood  v.  Asheboro, 
152-641. 


2998. 

The  word  stove-pipe  refers  to  a  metal  pipe  and  has  no  application  to  earthen 
or  terra  cotta  flues  into  which  the  pipe  is  inserted:  Fowle  v.  Railroad,  147-491. 

XII.  Electric,  Gas,  and  Water  Meters. 

3011a.  City  may  appoint  inspector.     In  every  city  or  town  in 

the  state  of  North  Carolina  where  is  furnished,  for  pay,  electricity, 
gas  or  water  by  meter  measure,  the  board  of  aldermen  or  other 
governing  authorities  of  said  city  or  town  may  appoint  some  com- 
petent person  to  act  as  inspector  of  meters,  whose  duty  it  shall  be 
to  inspect  and  test  such  meters  and  to  carry  out  the  provisions  of 
this  act  as  herein  provided. 

1909,  c.  150. 

3011b.  Appointment,  when  made;  compensation.  Such  ap- 
pointment, if  made,  shall  be  made  at  the  first  meeting  in  May  of 
each  year  of  such  board  of  aldermen  or  other  governing  authori- 
ties, subject  to  the  power  of  such  city  or  town  authorities  to  remove 
such  appointee  in  the  manner  provided  for  the  removal  of  its 
other  appointees  and  to  fill  the  vacancy  caused  by  such  removal. 
The  compensation  of  such  inspector  shall  be  fixed  and  shall  be 
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paid  by  the  city  or  town  so  appointing  him,  and  such  inspector 
shall  upon  his  appointment  take  oath  before  the  mayor  of  said  city 
or  town  that  he  will  faithfully  perform  the  duties  herein  imposed 
upon  him,  and  the  said  board  of  aldermen  or  other  governing  au- 
thorities of  said  city  or  town  may  require  said  inspector  to  give 
bond  in  such  sum  as  they  may  fix  for  the  faithful  discharge  of 
his  duties. 

1909,  c.  150,  s.  2. 

3011c.  Proper  apparatus  must  be  kept  for  testing.     Every 

person,  firm,  corporation  or  municipality  furnishing  for  pay  elec- 
tricity, gas  or  water  by  meter  measure  in  any  city  or  town  having 
appointed  an  inspector  of  meters,  as  aforesaid,  shall  provide  and 
keep  a  suitable  and  proper  apparatus  for  testing  and  proving  the 
accuracy  of  the  meters  to  be  so  furnished  for  use,  by  which  ap- 
paratus all  such  meters  shall  be  tested  at  their  rated  capacity. 

1909,  c.  150,  s.  3. 

301  Id.  No  meter  installed  until  inspected.  No  person,  firm, 
corporation  or  municipality  furnishing  for  pay  electricity,  gas  or 
water  by  meter  measure  shall  hereafter  furnish,  install  and  put  in 
use  any  such  meter  in  any  city  or  town  having  appointed  an  in- 
spector of  meters,  as  aforesaid,  until  such  meter  shall  first  have 
been  inspected  and  found  correct  by  such  inspector,  and  it  shall  be 
the  duty  of  such  inspector  to  test  the  same  upon  the  written  request 
of  such  proposed  furnisher.  No  meter  now  in  service  shall  be 
required  to  be  taken  out  for  test,  except  where  there  is  doubt  as  to 
its  accuracy  and  upon  the  written  request  of  the  consumer,  as 
herein  provided. 

1909,  c.  150,  s.  4. 

301  le.  Consumer  can  have  meter  tested.  When  any  con- 
sumer, by  meter,  of  electricity,  gas  or  water  in  any  city  or  town 
having  appointed  an  inspector  of  meters,  as  aforesaid,  doubts  the 
accuracy  of  such  meter  and  desires  to  have  the  same  tested,  such 
consumer  may  file  with  said  inspector  of  meters  a  written  com- 
plaint of  said  meter  and  request  that  the  same  be  tested,  and  shall 
at  the  same  time  deposit  with  the  furnisher  the  sum  of  one  dollar 
to  cover  the  expense  of  taking  out  and  replacing  such  meter,  and 
thereupon  it  shall  be  the  duty  of  such  inspector  as  soon  as  prac- 
ticable to  accurately  test  said  meter  in  the  presence  of  and  jointly 
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with  the  authorized  agent  of  the  furnisher,  and  also  in  the  presence 
of  the  complainant  if  he  so  desires,  and  shall  give  to  both  the  com- 
plainant and  to  the  furnisher  a  written  report  of  such  test  and  the 
result  thereof. 

1909,  c.  150,  s.  5. 

301  If.  Who  entitled  to  fee  for  testing.  If  upon  such  test  the 
said  meter  is  found  to  be  incorrect,  in  that  it  registers  more  than 
two  and  one-half  per  cent,  too  fast — that  is,  more  than  two  and 
one-half  per  cent,  more  electricity,  gas  or  water  than  it  should,  then 
and  in  that  event  said  furnisher  shall  return  to  the  complainant  the 
said  one  dollar  deposit  and  shall  promptly  properly  adjust  and 
repair  said  meter  or  furnish  a  correctly  adjusted  meter;  but  if  upon 
such  test  said  meter  shall  not  register  more  than  two  and  one-half 
per  cent,  too  fast — that  is,  more  than  two  and  one-half  per  cent, 
more  than  it  ought  to — the  said  one  dollar  deposit  shall  be  retained 
by  said  furnisher  to  cover  the  expense  of  taking  out  and  replacing 
said  meter. 

1909,  c.  150,  s.  6. 

301  lg.  How  matters  adjusted  when  meters  found  to  be 
wrong.     If  upon  such  test  the  said  meter  shall  register  more 

than  two  and  one-half  per  cent,  too  fast,  as  above  defined,  the 
furnisher  shall  reimburse  the  complainant  at  the  rate  at  which  the 
meter  registers  too  fast  for  a  period  of  one  month  back;  but  if 
upon  such  test  said  meter  shall  be  found  to  be  incorrect,  in  that 
it  registers  more  than  two  and  one-half  per  cent,  too  slow — that 
is,  more  than  two  and  one-half  per  cent,  less  electricity,  gas  or 
water  than  it  should — then  and  in  that  event  the  complainant  shall, 
in  addition  to  the  amount  already  charged  him,  pay  at  once  to 
said  furnisher  at  the  rate  at  which  the  meter  is  too  slow  for  a 
period  of  one  month  back,  and  the  furnisher  shall  have  the  same 
rights  for  collecting  such  additional  sum  ^s  is  provided  for  the 
collecting  of  the  past  due  and  unpaid  bills  for  electricity,  gas  or 
water,  as  the  case  may  be. 

1909,  c.  150,  s.  7. 

301  lh.  Meters  found  correct  are  stamped.  Any  such  meter 
having  been  tested  and  found  to  be  not  more  than  two  and  one-half 
per  cent,  too  slow  nor  more  than  two  and  one-half  per  cent,  too 
fast,  as  above  defined,  shall  be  considered  correct,  and  such  in- 
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spector  shall  so  mark  or  stamp  such  meter  and  report  the  same  to 
the  board  of  aldermen  or  other  governing  authorities  of  said  city 
or  town.  , 

1909,  c.  150,  s.  8. 

301  lj.  Furnishers  shall  have  free  access.  Nothing  in  this 
subchapter  shall  be  so  construed  as  to  prevent  any  furnisher  of 
electricity,  gas  or  water  from  having  free  access  to  the  meters. 

1909,  c.  150.  s.  9. 

3011k.  Also  applies  to  towns  who  are  furnishers.     This  sub- 
chapter shall  also  apply  to  cities  and  towns  which  furnish  for  pay 
electricity,  gas  or  water  by  meter  measure. 
1909,  c.  150,  s.  10. 

3028a-3028c.  [Repealed,  and  the  following  act  passed  to  take 
their  place:] 

Section  1.  That  it  shall  be  unlawful  for  any  person,  firm,  or 
corporation  to  directly  or  indirectly  be  guilty  of  any  of  the  acts 
and  things  specified  in  any  of  the  subsections  of  this  act. 

(a)  For  any  person,  firm,  corporation,  or  association  to  make  a 
sale  or  sales  of  any  goods,  wares,  merchandise,  articles,  or  things 
of  value  whatsoever  in  North  Carolina,  whether  directly  or  indi- 
rectly, or  through  any  agent  or  employee,  upon  the  condition  that 
the  purchaser  thereof  shall  not  deal  in  the  goods,  wares,  merchan- 
dise, articles,  or  things  of  value  of  a  competitor  or  rival  in  the 
business  of  the  person,  firm,  corporation,  or  association  making 
said  sales. 

(b)  For  any  person,  firm,  corporation,  or  association  to  directly 
or  indirectly  wilfully  destroy  or  injure,  or  undertake  to  destroy 
or  injure,  the  business  of  any  opponent  or  business  rival  in  the 
state  of  North  Carolina,  by  circulating  false  reports  tending  to 
damage  the  credit  or  character  of  said  opponent  or  rival,  or  tend- 
ing to  interfere  with  the  trade  of  said  opponent  or  rival,  with  the 
purpose  or  intention  of  attempting  to  fix  the  price  of  anything  of 
value  when  the  competition  is  removed. 

(c)  For  any  person,  firm,  corporation,  or  association  to  wilfully 
injure  or  destroy  or  undertake  to  injure  or  destroy  the  business 
of  any  rival  or  opponent,  by  lowering  the  price  of  any  article  or 
thing  of  value  sold  so  low,  or  by  raising  the  price  of  any  article 
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or  thing  of  value  bought  so  high,  as  to  leave  an  unreasonable  or 
inadequate  profit. 

(d)  For  any  person,  firm,  corporation,  or  association  to  injure 
or  destroy  or  undertake  to  injure  or  destroy  the  business  of  any 
rival  or  opponent  by  lowering  the  price  of  any  article  or  thing  of 
value  bought  so  low,  or  by  raising  the  price  of  any  article  or  thing 
of  value  bought  so  high,  as  to  leave  an  unreasonable  or  inadequate 
profit,  and  with  the  purpose  of  increasing  the  profit  on  the  busi- 
ness when  such  rival  or  opponent  is  driven  out  of  business  or  its 
business  is  injured. 

(e)  For  any  person,  firm,  corporation,  or  association  dealing  in 
any  thing  of  value  within  the  state  of  North  Carolina  to  give 
away,  or  sell,  at  a  place  where  there  is  competition,  such  thing  of 
value  at  a  price  lower  than  is  charged  by  such  person,  firm,  cor- 
poration, or  association  for  the  same  thing  at  another  place,  where 
there  is  not  sufficient  reason  for  charging  less  at  the  one  place  than 
at  the  other,  with  the  view  of  injuring  the  business  of  another. 

(f)  For  any  person,  firm,  corporation,  or  association  engaged  in 
buying  or  selling  any  thing  of  value  in  North  Carolina  to  make  or 
have  any  agreement  or  understanding,  express  or  implied,  with 
any  other  person,  firm,  corporation,  or  association  not  to  buy  or 
sell  things  of  value  within  certain  territorial  limits  within  the 
state,  with  intention  of  preventing  competition  in  selling  or  to  fix 
the  price  or  prevent  competition  in  buying  of  said  things  of  value 
within  these  limits :  Provided,  nothing  herein  shall  be  construed 
to  prevent  an  agent  from  representing  more  than  one  principal. 
But  nothing  in  this  proviso  shall  be  construed  to  authorize  two 
or  more  principals  to  employ  a  common  agent  for  the  purpose  of 
suppressing  competition  or  lowering  prices. 

(g)  For  any  person,  firm,  corporation,  or  association,  with  in- 
tent to  injure  another,  to  conspire  or  agree  with  any  other  person, 
firm,  corporation,  or  association  to  put  down  or  keep  down  the 
price  of  any  article  produced  in  this  state  by  the  labor  of  others, 
which  said  article  the  said  person,  firm,  corporation,  or  associa- 
tion intends  to  buy  or  is  engaged  in  buying. 

(h)  For  any  person,  firm,  corporation,  or  association  to  solicit 
the  trade,  patronage,  or  good-will  of  any  person,  firm,  corporation, 
or  association  within  the  state  of  North  Carolina,  by  the  means 
of  false  statements  as  to  his,  their  or  its  connection,  alliance,  or 
relationship  to  other  persons,  firms,  corporations,  or  associations, 
or  as  to  the  ownership  of  his,  their,  or  its  business. 
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Sec.  2.  If  it  shall  be  made  to  appear  to  the  attorney-general 
or  to  any  solicitor  by  satisfactory  affidavit  (which  affidavit  may 
be  made  upon  information  and  belief,  and  when  so  made  shall 
state  the  ground  thereof)  that  any  corporation  is  violating  any  of 
the  provisions  of  this  act  within  the  state,  it  shall  be  the  duty  of 
the  attorney-general  or  solicitor  to  apply  to  a  judge  of  the  superior 
court  for  an  order  to  cause  such  corporation,  its  officers  and 
agents,  or  any  of  them,  to  appear  before  such  judge  at  a  time 
and  place  to  be  named  by  him,  which  time  shall  not  be  less  than 
five  days  from  the  service  of  such  order,  to  show  cause  why  such 
corporation,  its  officers  or  agents,  or  any  of  them,  should  not  pro- 
duce before  such  judge,  at  a  time  and  place  to  be  named,  all  the 
papers,  books,  and  records  of  such  corporation;  and  if  the  judge 
shall  be  satisfied  that  such  books,  papers,  and  records  should  be 
so  produced,  he  shall  make  an  order  requiring  such  corporation,  its 
officers  and  agents,  or  any  of  them,  to  produce  all  or  any  of  its 
papers,  books,  and  records,  to  be  examined  by  the  attorney-general 
or  solicitor  in  the  presence  of  such  judge.  Upon  application  by 
the  attorney  general  or  any  solicitor  to  a  judge  of  the  superior 
court,  the  judge  may  order  any  person  or  persons  to  appear  before 
him  to  be  examined  in  regard  to  any  violations  of  this  act,  and 
persons  so  summoned  shall  be  paid  the  usual  fees  and  expenses 
allowed  to  witnesses.  If  any  corporation,  its  officers  or  agents,  or 
other  person,  shall  fail  to  appear,  or  shall  fail  to  produce  such 
papers,  books,  or  records  as  may  be  required,  it  or  he  shall  be 
guilty  of  a  misdemeanor,  and  it  shall  be  the  duty  of  the  attorney- 
general  or  solicitor  to  cause  such  corporation  or  person  to  be 
prosecuted  therefor.  When  it  shall  be  made  to  appear  that  the 
papers,  books,  or  records  of  any  such  corporation,  or  any  of  them, 
are  without  the  limits  of  the  state,  or  that  they  cannot  conven- 
iently be  produced  before  the  judge  for  examination,  as  hereinbe- 
fore provided,  such  judge  may  issue  a  commission  for  the  exami- 
nation of  such  papers,  books,  and  records  before  a  commissioner 
to  be  named  by  him.  All  examinations  under  this  section  shall  be 
under  oath,  and  false  swearing  shall  constitute  perjury,  punish- 
able as  in  other  cases  of  perjury.  Refusal  to  answer  any  question 
or  questions  asked  on  such  examination,  and  required  by  the  judge 
to  be  answered,  shall  constitute  and  be  punishable  as  contempt. 

Sec.  3.  No  person  who  is  subpoenaed  and  required  by  the  state 
to  testify  under  the  provisions  of  this  act  shall  be  prosecuted  or 
convicted  on  account  of  matters  disclosed  by  the  testimony  of  such 
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witnesses,  nor  shall  the  testimony  of  such  witnesses  be  received 
from  any  court  in  any  prosecution  against  such  person. 

Sec.  4.  The  solicitor  or  other  prosecuting  officer  shall  be  paid 
such  sum  as  the  presiding  judge  shall  adjudge  to  be  reasonable  and 
shall  order  paid,  to  be  taxed  as  costs  as  in  other  cases,  to  be  paid 
by  the  state. 

Sec.  5.  There  shall  be  placed  at  the  disposal  of  the  Governor  a 
contingent  fund  of  five  thousand  dollars,  to  be  used  by  him  in  his 
discretion,  in  making  any  investigation  or  prosecutions  he  may 
deem  necessary  in  regard  to  any  alleged  violations  of  this  act. 
The  Governor  is  also  authorized  to  employ  special  counsel  to  assist 
the  attorney-general  or  solicitors  in  prosecutions  for  violations  of 
this  act. 

Sec.  6.  That  any  corporation,  either  as  agent  or  principal,  vio- 
lating any  of  the  provisions  of  this  act  shall  be  guilty  of  a  misde- 
meanor, and  such  corporation  shall,  upon  conviction,  be  fined  not 
less  than  one  thousand  dollars  for  each  and  every  offense,  and  any 
person  violating  the  provisions  of  this  act  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  fined  not  less  than  five 
hundred  dollars  or  imprisoned,  within  the  discretion  of  the  court. 

Sec.  7.  That  any  person,  being  either  within  or  without  the 
state,  who  encourages  or  wilfully  allows  or  permits  any  agents 
tor  associates  in  business  in  this  state  to  violate  any  of  the  pro- 
visions of  this  act,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  punished  as  provided  in  section  six  thereof. 

Sec.  7^2.  Violation  of  any  of  the  provisions  of  this  act  shall 
subject  the  offender  to  a  penalty  of  one  hundred  dollars  per  day, 
which  may  be  recovered  for  his  own  benefit  by  any  citizen  of  the 
state. 

Sec.  8.  That  where  the  things  prohibited  in  section  one  of  this 
act  are  continuous,  then  in  such  event,  after  the  first  violation  of 
any  of  the  provisions  thereof,  the  violations  of  the  provisions  of 
this  act  for  each  week  during  which  such  violations  shall  continue 
shall  constitute  a  separate  offense. 

Sec.  9.  That  the  provisions  of  this  act  shall  not  be  construed  so 
as  to  repeal  or  restrict  the  common-law  doctrine  preventing  un- 
lawful combination  in  trade  or  commerce,  which  are  hereby  re- 
enacted  and  declared  to  be  in  full  force  in  this  state,  except  as  may 
be  inconsistent  with  the  other  provisions  of  his  act. 

Sec.  10.  That  it  shall  be  competent  to  charge  any  or  all  of  the 
offenses  mentioned  in  section  one  of  this  act  in  a  single  bill  of 
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indictment  in  separate  counts.  Exclusive  original  jurisdiction  of 
all  violations  of  this  act  shall  be  in  the  superior  courts  of  this 
state,  anything  in  this  act  establishing  a  recorder's  court  to  the 
contrary  notwithstanding. 

1911,  c.  167. 

A  local  merchant  selling  to  another  and  binding  himself  not  to  engage  in 
competition  with  vendee,  is  not  within  this  section:  Wooten  v.  Harris,  153-43. 

3045.   [Repealed,    and   the  following   enacted   in  its   place:] 
Any  waterworks  that  derive  their  water   from  a  surface  supply 
shall  have  a  quarterly  sanitary  inspection  of  the  entire  watershed, 
except  in  those  cases  where  the  supply  is  taken  from  large  creeks 
or  rivers  that  have  a  minimum  daily  flow  of  ten  millions  gallons, 
in  which  case  the  inspection  shall  apply  to  the  fifteen  miles  of 
watershed  above  the  waterworks  intake.     Such  water  companies 
shall  cause  to  be  made  a  sanitary  inspection  of  any  particular 
locality  on  said  watershed  at  least  once  in  every  week,  whenever 
in  the  opinion  of  the  board  of  health  of  the  city  or  town  to  which 
the  water  is  supplied,  or,  when  there  is  no  such  local  board  of 
health,  in  the  opinion  of  the  county  superintendent  of  health  or  in 
the  opinion  of  the  state  board  of  health,  there  is  special  reason 
to   apprehend   the   infection    of    the    water    from    that   particular 
locality  by  the  germs  of  typhoid  fever  or  cholera.     The  inspection 
of  the  entire  watershed  as  herein  provided  for  shall  include  a  par- 
ticular examination  of  the  premises  of  every  inhabited  house  on 
the  watershed,   and,   in  passing   from  house  to  house,   a  general 
inspection  for  dead  bodies  of  animals  or  accumulation  of  filth.     It 
is  not  intended  that  the  term  "entire  watershed"  shall  include  un- 
inhabited fields  and  wooded  tracts  that  are  free   from  suspicion. 
The  inspection  shall  be  made  by  an  employee  of  and  at  the  ex- 
pense of  said  water  company  in  accordance  with  reasonable  in- 
structions as  to  methods,  scope,  and  details,  to  be  furnished  by  the 
secretary   of   the   state   board   of   health.      The   said    sanitary   in- 
spector shall  give  in  person  to  the  head  of  each  household  on  said 
watershed  or,  in  his  absence,  to  some  member  of  said  household, 
the  necessary  directions  for  the  proper  sanitary  case  of  his  prem- 
ises.    It  shall  further  be  the  duty  of  said  inspector  to  deliver  to 
each  family  residing  on  the  watershed  such  literature  on  perti- 
nent sanitary  subjects  as  may  be  supplied  him  by  the  municipal 
health  officer  or  by  the  secretary  of  the  state  board  of  health. 
Full   report   in  duplicate   of   all   such   inspections   shall   be  made 
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promptly  to  the  secretary  of  the  state  board  of  health  and  their 
accuracy  certified  to  by  the  affidavit  of  the  inspector,  or  such  offi- 
cer or  person  as  the  said  secretary  may  direct. 

1911,  c.  62,  s.  28. 

3049.  [Amended  by  striking  out  the  word  '  'public"  in  line 
three.  Also  by  adding  to  section  the  following:  "Any  one  refus- 
ing or  neglecting  to  comply  with  the  requirements  of  this  section 
shall  be  guilty  of  a  misdemeanor  and  fined  not  less  than  ten  nor 
more  than  fifty  dollars,  or  imprisoned  for  not  less  than  ten  nor 
more  than  thirty  days."] 

1911,  c.  62,  s.  31. 

3051.  [Amended  by  inserting  the  words  "above  the  intake" 
between  the  words  "sewage"  and  "into"  in  the  second  line.] 

1911,  c.  62,  s.  33. 

3057.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
For  the  better  protection  of  the  public  and  to  prevent  the  spread 
of  communicable  diseases,  there  shall  be  established  a  state  labora- 
tory of  hygiene,  the  same  to  be  under  the  control  and  management 
of  the  state  board  of  health,  and  it  shall  be  the  duty  of  the  state 
board  of  health  to  have  made  in  such  laboratory  monthly  ex- 
aminations of  samples  from  all  public  water  supplies  of  the  state 
(of  all  waters  sold  in  bottle  or  other  package  and  of  all  spring 
waters  that  are  maintained  and  treated  as  an  adjunct  to  any  hotel, 
park,  or  resort  for  the  accommodation  or  entertainment  of  the 
public:  Provided,  that  in  the  case  of  springs  in  connection  with 
hotels,  parks,  or  resorts  intermittently  operated,  examinations  of 
the  water  shall  be  made  monthly  during  the  period  only  that  they 
are  open  for  the  accommodation  and  entertainment  of  the  public; 
but  if  upon  the  examination  of  the  water  of  any  such  spring  it  shall 
be  found  to  be  infected  or  contaminated  with  intestinal  bacilli  or 
other  impurities  dangerous  to  health,  examinations  shall  be  made 
weekly  until  its  purity  and  safety  are  shown).  The  board  shall  also 
cause  to  be  made  examinations  of  well  and  spring  waters  when  in 
the  opinion  of  any  county  superintendent  of  health  or  any  registered 
physician  there  is  reason  to  suspect  such  waters  of  being  contami- 
nated and  dangerous  to  health.  The  board  shall  likewise  have  made 
in  this  laboratory  examinations  of  sputum  in  cases  of  suspected 
tuberculosis,  or  throat  exudates  in  cases  of  suspected  diphtheria,  of 
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blood  in  cases  of  suspected  typhoid  and  malarial  fever,  of  feces 
in  cases  of  suspected  hookworm  disease,  and  such  other  examina- 
tions as  the  public  health  may  require.  For  the  support  of  the 
said  laboratory  the  sum  of  four  thousand  dollars  annually  is 
hereby  appropriated  and  an  annual  tax  of  sixty-four  dollars,  pay- 
able quarterly,  by  each  and  every  water  company,  municipal, 
corporate,  and  private  selling  water  to  the  people:  Provided, 
that  the  said  annual  tax  for  waters  from  springs  or  wells  sold  in 
bottle  or  otherwise  shall  be  as  follows :  For  springs  or  wells  the 
gross  annual  sales  from  which  for  the  previous  calendar  year  are 
less  than  two  thousand  and  more  than  one  thousand  five  hundred 
dollars,  fifty  dollars;  less  than  one  thousand  five  hundred  and 
more  than  one  thousand  dollars,  forty  dollars;  less  than  one  thou- 
sand and  more  than  five  hundred  dollars,  thirty  dollars;  less  than 
five  hundred  and  more  than  two  hundred  and  fifty  dollars,  twenty 
dollars,  and  less  than  two  hundred  and  fifty  dollars,  fifteen  dol- 
lars; and  for  any  spring  maintained  and  treated  as  an  adjunct 
to  any  hotel,  park,  or  resort  for  the  accommodation  and  enter- 
tainment of  the  public,  fifteen  dollars,  and  an  additional  tax  for 
water  sold  in  bottle  or  other  package  from  said  spring  in  accord- 
ance with  the  above  schedule.  Every  corporation,  firm,  or  person 
selling  water  in  the  manner  set  forth  in  this  proviso  shall  file  with 
the  treasurer  of  the  state  board  of  health,  within  sixty  days 
after  the  passage  of  this  act  and  annually  thereafter  in  the  month 
of  January,  an  affidavit  as  to  the  gross  amount  received  from  sale 
of  water  for  the  previous  calendar  year,  and  upon  this  affidavit 
the  tax  for  the  current  year  shall  be  based.  Failure  to  so  file 
said  affidavit  within  the  time  prescribed  shall  subject  the  said 
corporation,  firm,  or  person  so  failing  to  file  said  affidavit  to 
double  the  tax  for  the  current  year.  Failure  to  transmit  sample 
within  five  days  after  receipt  of  sterilized  bottle  or  container  from 
the  laboratory  of  hygiene  shall  be  a  misdemeanor,  and  upon  con- 
viction shall  subject  the  delinquent  to  a  fine  of  twenty-five  dollars. 
Transportation  charges,  by  mail,  shall  be  paid  by  the  sender;  by 
express,  by  the  laboratory.  When  deemed  advisable,  the  said 
laboratory  of  hygiene  shall  analyze  samples  purchased  by  it  in 
the  open  market,  in  lieu  of  those  sent  direct  from  the  spring.  The 
said  tax  shall  be  collected  quarterly  by  the  sheriff  as  other  taxes, 
and  shall  be  paid  by  the  said  sheriff  directly  to  the  treasurer 
of  the  state  board  of  health.  The  printing  and  stationery  neces- 
sary for  the  laboratory  shall  be  furnished  upon  requisition  upon 
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the  state  printer.  Any  person,  firm,  or  corporation  not  a  citizen 
of  the  state  of  North  Carolina  who  shall  sell  or  offer  for  sale  any 
water  in  bottle  or  other  package  for  consumption  by  the  people  of 
the  state  of  North  Carolina  shall  obtain  a  license  from  the 
treasurer  of  the  state  board  of  health  and  shall  pay  for  said 
license  the  sum  of  sixty- four  dollars  per  annum,  or  less  amount, 
equal  to  the  tax  paid  by  springs  of  the  same  class  within  the 
state,  upon  compliance  with  the  condition  applying  to  them,  pay- 
able in  advance :  Provided,  that  satisfactory  evidence  of  purity 
furnished  by  the  state  laboratory  of  other  states  agreeing  to 
reciprocate  in  this  matter  with  this  state  shall  be  accepted  in  lieu 
of  the  said  license  tax.  If  water  sold  by  any  person,  firm,  cor- 
poration, or  municipality  shall  be  discovered  by  three  successive 
analyses  made  by  the  state  laboratory  of  hygiene  to  be  danger- 
ous to  the  public  health,  publication  of  that  fact  shall  be  made  in 
the  monthly  bulletin  of  the  state  board  of  health.  The  result  of 
said  analyses  shall  be  immediately  forwarded  by  mail  ,to  the 
person,  firm,  corporation,  or  municipality  selling  the  water  so 
analyzed.  When  upon  subsequent  analyses  the  water  shall  be  found 
no  longer  dangerous  to  health,  a  certificate  thereof  shall  be 
furnished  the  person,  firm,  corporation,  or  municipality  offering 
the  said  water  for  sale,  and  publication  of  the  fact  shall  be  made 
in  the  said  monthly  bulletin :  Provided,  that  this  shall  not  apply  to 
the  therapeutic  waters  so  medicated  as  to  render  them  sterile,  the 
question  of  their  sterility  to  be  decided  by  the  director  of  the  state 
laboratory  of  hygiene. 

1911,  c.  62,  s.  36. 

3058.  [Repealed,  and  the  following  enacted  in  its  place:]  In 
the  interest  of  the  public  health,  every  person,  company,  or  mu- 
nicipal corporation  or  agency  thereof  selling  water  to  the  public 
for  drinking  and  household  purposes  shall  take  every  reasonable 
precaution  to  protect  from  contamination  and  assure  the  health- 
fulness  of  such  water,  and  any  provisions  in  any  charters  hereto- 
fore granted  to  such  persons,  companies,  or  municipal  corporations 
in  conflict  with  the  provisions  of  this  section  are  hereby  repealed. 
The  state  board  of  health  shall  have  the  general  oversight  and 
care  of  all  inland  waters,  and  shall  from  time  to  time,  as  it  may 
deem  advisable,  cause  examinations  of  said  waters  and  their 
sources  and  surroundings  to  be  made  for  the  purpose  of  ascertain- 
ing  whether   the    same    are    adapted    for    use   at   water    supplies 
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for  drinking  and  other  domestic  purposes,  or  are  in  a  condition 
likely  to  impair  the  interests  of  the  public  or  of  persons  lawfully 
using  the  same,  or  to  imperil  the  public  health.  For  the  purpose 
aforesaid,  it  may  employ  such  expert  assistants  as  may  be  neces- 
sary. The  said  board  shall  make  such  reasonable  rules  and  regu- 
lations as  in  its  judgment  may  be  necessary  to  prevent  contamina- 
tion and  to  secure  other  purifications  as  may  be  required  to  safe- 
guard the  public  health.  Any  individual,  firm,  corporation,  or 
municipality,  or  the  person  or  persons  responsible  for  management 
of  the  water  supply,  failing  to  comply  with  said  rules  and  regula- 
tions, shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  or  imprisoned,  or  both,  at  the  discretion  of  the  court. 
The  state  board  of  health  shall  from  time  to  time  consult  with 
and  advise  the  boards  of  all  state  institutions,  the  authorities  of 
cities  and  towns,  corporations  or  firms  already  having  or  intend- 
ing to  introduce  systems  of  water  supply,  drainage  or  sewerage,  as 
to  the  most  appropriate  source  of  supply,  the  best  practical  method 
of  assuring  the  purity  thereof;  or  of  disposing  of  their  drainage 
or  sewage,  having  regard  to  the  present  and  prospective  needs 
and  interests  of  other  cities,  towns,  corporations,  or  firms  which 
may  be  affected  thereby.  All  such  boards  of  directors,  authorities, 
corporations,  and  firms  are  hereby  required  to  give  notice  to  said 
board  of  their  intentions  in  the  premises  and  to  submit  for  its 
advice  outlines  of  their  proposed  plans  or  schemes  in  relation  to 
water  supplies  and  disposal  of  sewage,  and  no  contract  shall  be 
entered  into  by  any  state  institution  or  town  for  the  introduction 
of  a  system  of  water  supply  or  sewage  disposal  until  said  advice 
shall  have  been  received,  considered,  and  approved  by  the  said 
board.  That  for  the  purpose  of  carrying  out  the  general  provi- 
sions of  this  section,  every  municipal  or  private  corporation,  com- 
pany, or  individual  supplying  or  authorized  to  supply  water  for 
drinking  or  other  domestic  purposes  to  the  public  shall  file  with 
the  secretary  of  the  state  board  of  health,  within  ninety  days 
after  the  receipt  of  notice  from  said  secretary,  certified  plans  and 
surveys,  in  duplicate,  pertaining  to  the  source  from  which  the 
water  is  derived,  the  possible  source  of  infections  thereof,  and  the 
means  in  use  for  the  purification  thereof,  in  accordance  with  the 
directions  to  be  furnished  by  the  said  secretary.  Failure  on  the 
part  of  any  individual,  firm,  corporation  or  municipality  to  com- 
ply with  this  section  shall  be  a  misdemeanor,  and  upon  conviction 
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those  responsible  therefor  shall  be  fined  not  less  than  fifty  dollars 
nor  more  than  one  hundred  dollars,  at  the  discretion  of  the  court. 

1911,  c.  62,  s.  24. 

3058a.  State  board  shall  examine  waters  and  make  rules  to 
prevent  contamination:  The  state  board  of  health  shall  have 
the  general  care  and  oversight  of  all  inland  waters,  and  shall,  from 
time  to  time,  as  it  may  deem  advisable,  cause  examinations  of  said 
waters  and  their  sources  and  surroundings  to  be  made,  for  the  pur- 
pose of  ascertaining  whether  the  same  are  adapted  for  use  as  water 
supplies  for  drinking  and  other  domestic  purposes  or  are  in  a  con- 
dition likely  to  impair  the  interests  of  the  public  or  of  persons  law- 
fully using  the  same,  or  to  imperil  the  public  health.  For  the  purpose 
aforesaid  it  may  employ  such  expert  assistance  as  may  be  neces- 
sary. The  said  board  shall  make  such  rules  and  regulations  as  in 
its  judgment  may  be  necessary  to  prevent  contamination  and  to 
secure  such  purification  as  may  be  required  to  safeguard  the  pub- 
lic health.  Any  individual,  firm,  corporation  or  municipality,  or 
the  person  or  persons  responsible  for  the  management  of  the  water 
supply,  failing  to  comply  with  said  rules  and  regulations  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  or  im- 
prisoned, or  both,  at  the  discretion  of  the  court. 

1909,  c.  793. 

3058b.  State  board  shall  advise  as  to  water  supply.     The 

board  of  health  shall  from  time  to  time  consult  with  and  advise 
the  boards  of  directors  of  all  state  institutions,  the  authorities 
of  cities  and  towns,  corporations  or  firms  already  having  or  in- 
tending to  introduce  systems  of  water  supply,  drainage  or  sewer- 
age as  to  the  most  appropriate  source  of  supply,  the  best  practical 
method  of  assuring  the  purity  thereof  or  disposing  of  their  drain- 
age or  sewage,  having  regard  to  the  present  and  prospective  needs 
and  interests  of  other  cities,  towns,  corporations  or  firms  which 
may  be  affected  thereby.  All  such  boards  of  directors,  authorities, 
corporations  and  firms  are  hereby  required  to  give  notice  to  said 
board  of  their  intentions  in  the  premises,  and  to  submit  for  its 
advice  outlines  of  their  proposed  plans  or  schemes  in  relation  to 
water  supply  and  disposal  of  sewage;  and  no  contract  shall  be 
entered  into  by  any  state  institution,  city  or  town  for  the  introduc- 
tion of  a  system  of  water  supply  or  sewage  disposal  until  said 
advice  shall  have  been  received,  considered  and  approved  by  said 
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board.  Violation  of  the  provisions  of  this  section  shall  be  a 
misdemeanor,  and  upon  conviction  those  responsible  therefor  by 
neglect  of  duty  shall  be  fined  not  less  than  fifty  dollars  nor  more 
than  two  hundred  dollars,  at  the  discretion  of  the  court. 

1909,  c.  793. 

3058c.  Upon  notice  from  board  of  health  certified  plans  filed. 

That  for  the  purpose  of  carrying  out  the  general  provisions  of  the 
sections  three  thousand  and  fifty-eight,  three  thousand  and  fifty- 
eight  (a),  and  three  thousand  and  fifty-eight  (b),  every  municipal 
or  private  corporation,  company  or  individual  supplying  or  author- 
ized to  supply  water  for  drinking  or  other  domestic  purposes  to  the 
public  shall  file  with  the  secretary  of  the  state  board  of  health, 
within  ninety  days  after  receipt  of  notice  from  said  secretary,  cer- 
tified plans  and  surveys,  in  duplicate,  pertaining  to  the  source  from 
which  the  water  is  derived,  the  possible  source  of  infection 
thereof,  and  the  means  in  use  for  the  purification  thereof,  in 
accordance  with  the  directions  to  be  furnished  by  the  said  secre- 
tary. Failure  to  file  said  plans  and  surveys,  as  required  in  this 
section,  shall  be  a  misdemeanor,  and  upon  conviction  those  re- 
sponsible therefor  by  neglect  of  duty  imposed  thereby  shall  be  fined 
not  less  than  fifty  nor  more  than  one  hundred  dollars,  at  the 
discretion  of  the  court;  and  every  delay  of  one  calendar  month 
after  the  expiration  of  the  said  ninety  days  shall  be  a  separate 
offense. 

1909,  c.  793. 

3060.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
All  municipalities  operating  water  systems  and  sewer  systems,  and 
all  water  companies  operating  under  charter  from  the  state  or 
license  from  municipalities,  which  may  maintain  public  water 
supplies,  may  acquire  by  condemnation  such  lands  and  rights  in 
lands  and  water  as  are  necessary  for  the  successful  operation  and 
protection  of  their  plants,  said  proceedings  to  be  the  same  as  pre- 
scribed by  law  for  acquiring  right  of  way  by  railroad  companies. 

1911,  c.  62,  s.  25. 

3060a.  Solicitors  must  prosecute  violations.  For  every  viola- 
tion of  sections  three  thousand  and  sixty,  three  thousand  and  forty- 
five,  three  thousand  eight  hundred  and  sixty-one,  three  thousand 
and  forty-nine,  three  thousand  eight  hundred  and  sixty-two,  three 
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thousand  and  fifty-one,  three  thousand  eight  hundred  and  fifty- 
eight,  three  thousand  eight  hundred  and  sixty-two  (a),  and  three 
thousand  and  fifty-seven,  it  shall  be  the  duty  of  the  solicitors  of 
the  several  judicial  districts  upon  complaint  of  the  board  of  health 
or  any  of  its  officers,  or  of  any  individual  injured  or  likely  to  be 
injured  to  institute  a  criminal  action  against  the  person,  firm,  cor- 
poration or  municipality  charged  with  such  violation  in  their  re- 
spective districts  and  prosecute  the  same. 

1911,  c.  62,  s.  37. 

3063. 

History  of  legislation  in  regard  to  weights  and  measures  reviewed  in  Nance 
v.  Railroad,  149-366. 

3072.  [Amended  by  adding  after  the  word  "Warren"  in  line 
twelve  the  word  "Ashe."] 

1909,  c.  106. 

3073.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
Every  person,  firm  or  corporation  using  weights  and  measures  of 
any  and  every  kind  which  shall  be  used  in  buying  or  selling  or 
bartering,  or  for  hire,  or  in  fixing  or  determining  the  amount  of 
toll  or  charge  or  rate  for  any  service  shall  allow  or  permit  the 
standard  keeper  of  the  county  to  try,  examine  and  adjust  by  the 
standard,  at  least  once  every  two  years,  all  the  said  weights  and 
measures  of  any  and  every  kind  used  as  aforesaid,  and  every  per- 
son, firm  or  corporation  who  shall  neglect  to  comply  with  the 
requirements  of  this  section  shall  forfeit  and  pay  fifty  dollars,  to 
be  recovered  at  the  suit  of  the  standard  keeper,  one-half  to  his 
use  and  the  other  half  to  the  use  of  the  county  wherein  the  de- 
fault occurs.  It  shall  be  the  duty  of  the  standard  keeper,  when 
practical,  to  mark,  by  stamp  or  brand,  the  weights  or  measures 
found  or  made  to  agree  with  the  standard,  and  shall  give  a  certifi- 
cate of  such  examination  and  adjustment,  stating  the  weights  and 
measures  examined  and  adjusted.  This  section  shall  not  apply  to 
the  counties  of  Beaufort,  Bertie,  Bladen,  Currituck,  Gaston,  Hali- 
fax, Lincoln,  Montgomery,  Moore,  Northampton,  Rutherford, 
Swain,  Warren,  Yancey  and  Ashe,  and  in  these  counties  the  office 
of  standard  keeper  is  abolished.  In  Wilson  county,  whenever  any 
person,  firm  or  corporation  has  had  his  or  its  weights  and  meas- 
ures tried  by  the  standard,  and  sealed  or  stamped  as  aforesaid, 
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such  person,  firm  or  corporation  shall  not  be  required  to  have 
them'  tried  by  the  standard  again,  unless  some  responsible  person 
in  the  county  of  Wilson  shall  make  oath,  and  file  the  same  with 
the  standard  keeper  of  said  county,  that  he  has  reason  to  believe 
,  that  said  weights  or  measures  are  not  properly  adjusted;  that  notice 
shall  be  given  the  owner  of  said  weights  or  measures  that  com- 
plaint has  been  made  under  oath,  as  aforesaid,  and  then  the 
owner  of  said  weights  and  measures  shall  have  his  weights  and 
measures  tried,  as  herein  provided,  and  for  failure  shall  then  be 
subject  to  the  penalties  mentioned  in  section  three  thousand  and 
sixty-seven. 

1909,  c.  695. 

The  words  "using,  buying  or  selling  by  weights  and  measures"  simply 
refers  to  those  users  who  buy  and  sell:  Nance  v.  Railroad,  149-366. 

3084. 

Where  land  conveyed  to  "J.  H.  Sprinkle  and  wife,  S.  E.  V.  Sprinkle,  and 
S.  E.  V.  Sprinkle's  heirs,"  a  widow  by  a  second  marriage  can  claim  no  dower 
as  the  husband  only  had  a  life  estate:  Sprinkle  v.  Spainham,  149-223. 

A  widow  is  not  entitled  to  dower  in  lands  paid  for  by  the  husband's  first 
wife  and  deed  made  to  her  husband  by  mistake:  Hendren  v.  Hendren,  153- 
505. 

3089. 

When  secondary  evidence  of  the  contents  of  the  report  can  be  competent: 
Wells  v.  Harrell,  152-218. 

3093.  [Amended  by  inserting  in  line  two,  between  the  comma 
after  the  word  "widow"  and  the  word  "every,"  the  following 
words :  "any  child  with  which  she  may  be  pregnant  at  the  death  of 
her  husband."] 

1909,  c.  93. 

3099. 

Widow's  right  of  action  against  landlord  for  her  year's  allowance  in  the 
crops  of  her  deceased  husband  where  they  exceed  in  value  the  crop  lien:  Ses- 
soms  v.  Taylor,  148-369. 

3113. 

Not  necessary  that  the  maker  sign  his  name  to  his  will  in  the  presence  of 
witnesses  and  thus  acknowledge  his  signature.  This  latter  may  be  done 
by  testator's  acts  and  conduct  as  well  as  by  his  words:  In  re  Herring's  will, 
152-258. 
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Not  necessary  that  testator  request  witnesses  to  sign,  if  his  attorney,  at 
his  request,  secured  the  witnesses  and  gave  them  instructions  to  sign:  Ibid. 

Not  necessary  that  each  of  the  witnesses  should  hear  testator's  acknowl- 
edgment of  will:  Ibid. 

The  contents  of  a  lost  will  can  be  shown  by  the  clear  and  satisfactory  tes- 
timony of  one  witness:  In  re  Hedgepeth,  150-245. 

A  paper  writing  drafted  by  an  attorney  from  stenographer's  notes  taken 
from  dictation  of  deceased  as  to  the  disposition  of  her  property  after  death 
unsigned  and  unwitnessed,  is  not  a  last  will  and  testament:  Kennedy  v.  Doug- 
las, 151-336. 

3118. 

Since  1844  parol  evidence  is  incompetent  to  fasten  upon  a  devise  of  land, 
a  constructive  or  implied  trust  in  favor  or  another,  Chappell  v.  White,  146- 
571.  (Wood  v.  Cherry,  73-199,  discussed  and  applied.) 

See  also  the  following  cases  approving  Wood  v.  Cherry:  Avery  v.  Stewart, 
136-426;  Sykes  v.  Boone,  132-199;  Cobb  v.  Edwards,  117-245;  Herring  v. 
Sutton,  129-107;  Pittman's  case,  107-159. 

3127. 

The  clerk  of  the  court  has  jurisdiction  to  take  probate  of  a  lost  will,  or  of 
one  which  was  not  destroyed  by  the  testator,  or  was  destroyed  by  him  when 
not  having  the  animo  revocandi,  and  a  bill  in  equity  to  set  up  the  will  is  not 
necessary:  In  re  Hedgepeth,  150-245. 

It  is  necessary  to  the  probate  of  a  will  before  the  clerk  in  common  form  to 
show  that  its  execution  was  as  prescribed  by  the  statute,  but  its  contents  may 
be  proven  by  the  clear  and  satisfactory  testimony  of  one  witness :  In  re  Hedge- 
peth, 150-245. 

It  is  sufficient  for  probate  of  will  in  common  form  before  clerk  when  it  is 
shown  that  it  was  properly  executed  and  attested,  the  death  of  the  testator, 
the  contents,  and  that  a  person  other  than  the  testator,  with  whom  it  was  last 
seen,  had  destroyed  it:  In  re  Hedgepeth,  150-245. 

Subsec.  2. 

A  second  probate  to  a  holograph  will  may  be  made  correcting  a  defect 
in  first  probate,  which  failed  to  state  that  the  will  and  every  part  thereof  was 
in  the  handwriting  of  the  testator:  Boggan  v.  Somers,  152-390. 

Writing  on  the  back  of  envelope  containing  insurance  policies:  Harper  v. 
Harper,   148-453. 

Subsec.  3. 

Notwithstanding  section  3113  makes  no  mention  of  nuncupative  wills, 
they  are  valid  wills  in  this  state:  Kennedy  v.  Douglas,  151-336. 

It  is  necessary  to  the  validity  of  a  nuncupative  will  that  testator  state  her 
wishes  in  the  presence  of  two  witnesses  and  that  they  "specially  require  them 
to  bear  witness  thereto:"  Kennedy  v.  Douglas,  151-336. 

The  declaration  of  testator  made  in  the  presence  of  two   witnesses    that 
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paper  writing  contained  the  disposition  he  desired  made  of  his  property  and 
that  he  desired  its  provisions  carried  out,  without  reading  or  having  paper 
read  at  the  time,  but  relying  upon  the  assertion  of  one  present  that  it  contained 
his  wishes  as  dictated  by  him  several  months  before,  is  invalid  as  a  nuncupa- 
tive will:  Kennedy  v.  Douglas,  151-336. 

3132.   [Amended  by  striking  out  the  period  at  the  end  of  said 

section  and  insert  semicolon  in  lieu  thereof,  and  add  thereafter  the 
following  clause :  "Also,  when  it  shall  be  found  as  a  fact  upon 
affidavit  or  other  proof,  by  the  clerk  of  any  county  where  a  will 
is  to  be  probated,  that  any  witness  or  witnesses  to  said  will  reside 
outside  of  said  county,  and  seventy-five  miles  or  less  from  the 
place  where  the  said  will  is  to  be  probated,  and  that  said  witness 
or  witnesses  are  so  infirm  of  body  as  to  be  unable  to  appear  in 
person  before  the  said  clerk  to  prove  said  will,  then  said  clerk 
shall  have  the  power  and  authority  to  issue  a  commission  to  take 
the  deposition  of  the  said  witness  or  witnesses,  the  said  commission 
and  deposition  of  the  said  witness  to  be  returned,  and  said  clerk 
to  adjudge  the  said  will  to  be  duly  proved  thereon  as  if  the  said 
witness  or  witnesses  had  appeared  in  person  before  him." 

1911,  c.  13. 

3133. 

Though  pages  of  manuscript  of  exemplified  copy  are  not  orderly  arranged, 
in  this  case  the  record  and  certification  is  sufficient  under  section  3133:  Lum- 
ber Co.  v.  Hudson,  153-96. 

3135. 

An  interested  person  can  file  a  caveat  to  a  will  probated  in  common  form 
and  require  the  propounder  to  prove  the  will  in  solemn  form,  if  the  right  has 
not  been  lost  by  acquiescence  or  unreasonable  delay:  In  re  Hedgepeth,  150- 
245. 

3136. 

Upon  filing  of  a  caveat,  the  burden  rests  upon  the  propounder  to  prove 
the  will  per  testes  in  solemn  form  by  showing  (1 )  formal  execution  required 
by  statute,  (2)  the  contents,  if  original  not  produced,  (3)  loss  of  the  original 
will  or  that  it  had  not  been  destroyed  by  testator  or  with  his  consent  or  pro- 
curement: In  re  Hedgepeth,  150-245. 

When  propounder,  to  establish  will,  does  not  produce  the  original,  or  it 
.  is  not  to  be  found,  there  is  a  presumption  of  fact  that  it  was  destroyed  by  the 
testator  animo  revocandi,  which  must  be  overcome  by  competent  evidence: 
In  re  Hedgepeth,  150-245. 

Proper  charge  of  judge  under  issue  of  devisavit  vel  non:  In  re  Thorp,  150- 
487.  •  ,  :•-•■.-. 
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3138. 

In  construing  a  will  the  primary  purpose  of  the  court  is  to  ascertain  the 
intention  of  the  testator  from  the  language  used,  and  the  entire  will  must  be 
considered:  Herring  v.  Williams,  153-231. 

As  to  how  far  supreme  court  jurisdiction  is  extended  in  the  construction 
of  wills,  see  Heptinstall  v.  Newsome,  146-503. 

3142. 

Unless  the  contrary  intent  appears,  the  disposition  by  the  testator  in  his 
will  of  the  residue  of  his  estate  will  pass  both  real  and  personal  property: 
Powell  v.  Wood,  149-235. 

3143. 

The  presumption  is  that  a  testator  intended  to  dispose  of  all  his  property 
by  will  and  not  to  die  intestate  as  to  any  part:  Powell  v.  Wood,  149-235. 

3147. 

An  indictment  or  presentment  marks  the  beginning  of  the  prosecution 
and  arrests  the  running  of  the  statute  of  limitations. 

The  entry  of  a  nol  pros,  in  a  criminal  case,  does  not  set  the  statute  of  limi- 
tations, which  the  indictment  stopped,  to  running  again  in  favor  of  the  accused: 

State  v.  Williams,  151-660. 

3155a.  Who  can  arrest  automobilists ;  speedy  hearing;  bail. 

Any  police  officer  of  any  city,  and  any  marshal,  deputy  marshal  or 
watchman  of  any  incorporated  village  or  any  sheriff  or  deputy 
sherig  of  any  county  or  any  constable  of  any  township  shall  have 
full  power  and  authority  within  the  limits  of  their  jurisdiction  to 
arrest  any  person  known  personally  to  any  such  officer  or  upon  the 
sworn  information  of  a  credible  witness  to  have  violated  any  of 
the  provisions  of  law  with  reference  to  automobiles,  and  to  imme- 
diately bring  such  offender  before  any  justice  of  the  peace  or  officer 
having  jurisdiction,  and  any  such  person  so  arrested  shall  have  the 
right  of  an  immediate  trial  and  all  other  rights  given  to  any  person 
arrested  for  having  committed  a  misdemeanor,  and,  if  such  hearing 
cannot  then  be  had,  be  released  from  custody  on  giving  his  personal 
undertaking  to  appear  in  answer  for  such  violation  at  such  time 
and  place  as  shall  then  be  indicated,  secured  by  the  deposit  of 
a  sum  equal  to  double  the  maximum  fine  for  the  offense  with 
which  he  is  charged,  or  in  lieu  thereof  by  leaving  the  motor  vehicle 
being  operated  by  such  person  with  such  officer,  or,  in  case  such 
officer  is  not  accessible,  be  forthwith  released  from  custody  on 
giving  his  name  and  address  to  the  officer  making  such  arrest  and 
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depositing  with  such  officer  a  sum  equal  to  double  the  maximum 
fine  for  the  offense  for  which  such  arrest  is  made,  or,  in  lieu 
thereof,  by  leaving  the  motor  vehicle  being  operated  by  such  per- 
son with  such  officer :  Provided,  that  in  such  case  the  officer  making 
such  arrest  shall  give  a  receipt  in  writing  for  such  sum  or  vehicle 
and  notify  such  person  to  appear  before  the  most  accessible  justice 
of  the  peace  or  other  officer  having  jurisdiction  (naming  him) 
on  that  or  the  following  day,  specifying  the  place  and  hour.  In 
case  security  shall  be  deposited,  as  in  this  subdivision  provided, 
it  shall  be  returned  to  the  person  depositing  forthwith,  on  such 
person  being  admitted  to  bail. 
1909,  c.  445,  s.  20. 

3158. 

Defective  process  may  be  waived  by  party  accused  making  his  appearance 
before  the  court  having  jurisdiction  which  decides  the  case.  Whatever  may 
be  the  rights  of  defendant  against  officers  making  the  arrest,  the  validity  of 
the  judgment  is  not  affected:  State  v.  Cale,  150-805. 

When  a  warrant  clearly  refers  to  an  attached  affidavit  and  calls  upon  de- 
fendant to  answer  its  allegations,  these  allegations  become  part  of  the  warrant 
itself,  as  if  written  therein:  State  v.  Yellowday,  152-793. 

3193. 

The  notes  of  evidence  made  by  a  committing  magistrate  upon  the  hearing 
are  not  conclusive  as  to  the  testimony  of  witnesses  examined:  State  v.  Hooper, 
151-646. 

3215. 

Immaterial  to  the  validity  of  appearance  bond  that  the  warrant  under 
which  party  arrested  was  inadvertently  not  signed:  State  v.  Mitchell,  151-716. 

3239. 

In  pleas  in  abatement  the  facts  upon  which  the  plea  rests  must  be  stated, 
and  present  matters  which  will  defeat  the  further  prosecution  of  the  present 
action  if  proven  or  admitted:  Emry  v.  Chappell,  148-327. 

3244. 

A  defective  averment  in  an  indictment  cannot  be  cured  by  matters  in  a 
bill  of  particulars:  State  v.  Cline,  150-854. 

Granting  the  bill  is  in  the  discretion  of  the  judge:  State  v.  Railroad,  149- 
508. 

The  question  of  sufficient  compliance  with  order  for  a  bill  of  particulars 
is  in  the  court's  discretion,  unless  court's  discretion  abused  to  defendant's 
prejudice:  Ibid. 

197 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

3246. 

An  indictment  for  perjury  which  fails  to  state  that  the  false  swearing  was 
in  relation  to  a  matter  material  to  the  issue  therein,  is  defective,  and  a  motion 
to  quash  should  be  granted:  State  v.  Cline,  150-854. 

Merely  refering  to  section:  State  v.  Cline,  146-640. 

3247. 

Merely  refering  to  section:  State  v.  Cline,  146-640. 

3248a. 

A  conviction  for  selling  spirituous  liquors  contrary  to  law  cannot  be  sus- 
tained under  a  warrant  not  specifying  whether  the  charge  was  under  a  state 
law  or  city  ordinance,  when  both  are  in  force  at  the  time:  State  v.  Lunsford, 
150-862. 

When  a  warrant  and  accompanying  affidavit  charge  an  unlawful  sale  of 
spirituous  liquors  in  violation  of  some  city  ordinance,  without  identifying  the 
ordinance,  a  conviction  cannot  be  sustained:  State  v.  Lunsford,  150-862. 

Where  defendant  indicted  for  selling  liquor  before  prohibition  went  into 
effect,  whether  in  violation  of  a  state  law  or  municipal  ordinance,  and  when, 
to  constitute  the  offense  the  sale  must  be  made  without  license;  the  indict- 
ment must  allege  a  sale  without  license:  State  v.  Lunsford,  150-862. 

3254. 

While  not  necessary  to  allege  matters  of  form,  the  bill  itself  must  allege 
matters  of  substance  so  that  the  court  may  see  that  an  indictable  offense  is 
charged  and  the  accused  be  informed  of  the  accusation:  State  v.  Cline,  150- 
854;  State  v.  Lunsford,  150-862. 

Bill  ought  not  to  be  quashed  because,  in  addition  to  charging  "an  unlaw- 
ful sale  of  liquor  by  the  small  measure,"  the  grand  jury  added  other  matters 
that  were  evidential:  State  v.  Wynne,  151-644. 

Case  supporting  section:  State  v.  Lumber  Co.,  153-610. 

Indictment  for  fornication  and  adultery,  which  charges  that  a  certain  man 
and  woman,  naming  them,  "did  unlawfully  bed  and  cohabit  together"  is  reme- 
died by  this  section:  State  v.  Britt,  150-811. 

3254a. 

Section  referred  to  in  State  v.  Banner,  149-519. 

3262. 

Whether  a  prisoner  may  retract  a  plea  of  guilty  and  enter  a  plea  of  not 
guilty,  or  vice  versa,  is  in  judge's  discretion:  State  v.  Branner,  149-559. 
As  to  the  force  and  effect  of  the  plea,  see  State  v.  Branner,  149-559. 

3263.  [Errata.  In  the  annotations  under  this  section  are  to 
be  found  cases  with  reference  to  the  competency  of  special  venire- 
men to  sit  on  the  jury  which  were  decided  prior  to  the  enactment 
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of  section  3265,  subjecting  them  now  to  the  same  challenges  as 
tales  jurors.] 

A  motion  to  quash  on  the  ground  that  jury  list  had  not  been  revised,  and 
a  challenge  to  the  array  for  the  same  reason,  is  made  too  late  after  entry  of 
plea  of  not  guilty:  State  v.  Banner,  149-519. 

The  finding  that  a  juror  is  a  fair  one,  though  he  had  formed  and  expressed 
an  opinion,  is  a  matter  in  the  discretion  of  the  trial  judge  and  not  reviewable: 
State  v.  Banner,  149-519. 

The  right  of  prisoner  is  to  object  to,  not  to  select,  jurors,  and  when  jury 
is  completed  before  he  has  exhausted  his  peremptory  challenges  he  cannot 
complain:  State  v.  Banner,  149-519. 

3272. 

A  new  trial  will  not  be  granted  in  criminal  cases  for  newly  discovered  evi- 
dence: State  v.  Arthur,  151-653. 

3273. 

The  entry  of  a  nol  pros  in  a  criminal  case  does  not  set  the  statute  of  limi- 
tations, which  the  indictment  stopped,  to  running  again:  State  v.  Williams, 
151-660. 

3274. 

A  defendant  is  not  entitled  to  a  new  trial  upon  appeal  by  reason  of  a  sen- 
tence of  punishment  imposed  by  a  police  justice  was  greater  than  that  authori- 
zed. The  case  should  be  remanded  to  him  for  a  resentence  in  conformity 
with  law:  State  v.  Black,  150-866. 

3276. 

The  state  may  not  appeal  when  trial  judge  sustains  defendant's  demurrer 
to  the  state's  evidence:  State  v.  Moody,  150-847 — for  "demurrer"  in  this 
section  means  demurrer  to  the  pleadings:  Ibid. 

Where  judge  directs  a  verdict  of  not  guilty,  the  state  cannot  appeal:  State 
v.  Moody,  150-847. 

3277. 

In  criminal  cases  the  trial  judge  cannot  authorize  the  case  on  appeal  to  be 
served  upon  any  other  than  the  solicitor,  or  counsel  acting  as  such  pro  tern  in 
his  absence:  State  v.  Stevens,  152-840. 

3278. 

The  affidavit  to  be  allowed  to  appeal  in  forma  pauperis  failing  to  state  that 
it  is  made  "in  good  faith,"  an  appeal  will  be  dismissed:  The  State  v.  John 
Smith,  152-842. 

3279. 

When  the  order  allowing  appeal  in  forma  pauperis  in  criminal  cases  is  not 
signed  by  the  judge,  the  defect  is  jurisdictional  and  the  appeal  will  be  dismissed: 

State  v.  Parish,  151-659. 
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3284.  [The  subchapter  on  Execution  is  repealed,  and  the  fol- 
lowing enacted  to  take  its  place :]  Death  by  hanging  under  sen- 
tence of  law  in  North  Carolina  shall  be  and  is  hereby  abolished 
and  electrocution  or  death  by  electricity  substituted  therefor. 

1909,  c.  443. 

3285.  [Repealed,  and  this  section  substituted:]  The  mode 
of  executing  a  death  sentence  must  in  every  case  be  by  causing  to 
pass  through  the  body  of  the  convict  or  felon  a  current  of  elec- 
tricity of  sufficient  intensity  to  cause  death,  and  the  application  of 
such  current  must  be  continued  until  such  convict  or  felon  is  dead ; 
and  the  warden  of  the  penitentiary  of  North  Carolina  or,  in  case 
of  his  death,  inability  or  absence,  a  deputy  warden  shall  be  the 
executioner;  and  when  any  person,  convict  or  felon  shall  be 
sentenced  by  any  court  of  the  state  having  competent  jurisdiction 
to  be  so  executed,  such  punishment  shall  only  be  inflicted  within  a 
permanent  death  chamber  which  the  superintendent  of  said  state 
penitentiary  is  hereby  authorized  and  directed  to  provide  within 
the  walls  of  the  North  Carolina  penitentiary  at  Raleigh,  North 
Carolina. 

1909,  c.  443,  s.  2. 

3286.  [Repealed,  and  this  section  substituted:]  Upon  the 
sentence  of  death  being  pronounced  against  any  person  in  the 
state  of  North  Carolina  convicted  of  a  crime  punishable  by  death 
it  shall  be  the  duty  of  the  judge  pronouncing  such  death  sentence 
to  make  the  same  in  writing,  which  shall  be  filed  in  the  papers  in 
the  case  against  such  convicted  person,  and  a  certified  copy  thereof 
shall  be  transmitted  by  the  clerk  of  the  superior  court  in  which 
such  sentence  is  pronounced  to  the  warden  of  the  state  penitentiary 
at  Raleigh,  North  Carolina,  not  more  than  twenty  nor  less  than 
ten  days  before  the  time  fixed  in  the  judgment  of  the  court  for  the 
execution  of  said  sentence;  and  in  all  cases  where  there  is  no  ap- 
peal from  said  sentence  of  death,  and  in  all  cases  where  said  sentence 
is  pronounced  against  a  prisoner  convicted  of  the  crime  of  rape  it 
shall  be  the  duty  of  the  sheriff,  together  with  at  least  one  deputy, 
to  convey  to  the  penitentiary  at  Raleigh  such  condemned  felon  or 
convict  forthwith  upon  the  adjournment  of  the  court  in  which  said 
felon  was  tried,  and  deliver  said  convict  or  felon  to  the  warden  of 
said  penitentiary:  Provided,  that  in  all  cases  where  an  appeal  is 
taken  from  the  death  sentence  by  any  person  or  persons  convicted 
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of  a  crime  punishable  by  death,  except  the  crime  of  rape,  such 
convicted  felon  or  convict  shall  not  be  taken  or  conveyed  to  said 
penitentiary  unless,  in  the  judgment  of  the  sheriff  of  the  county 
in  which  said  felon  was  tried  and  the  solicitor  prosecuting  said 
felon,  it  shall  be  deemed  necessary  for  the  safety  and  safekeeping 
of  said  convicted  person  or  felon  during  the  pendency  of  said 
appeal. 

1909,  c.  443,  s.  3. 

3286a.  Who  present  at  electrocution.  The  said  warden  or 
deputy  warden  (in  case  of  the  disability,  death  or  absence  of  the 
warden),  unless  a  suspension  of  execution  be  ordered,  shall  cause 
the  person,  convict  or  felon  against  whom  the  death  sentence  has 
been  so  pronounced  to  be  electrocuted  as  provided  by  section  three 
thousand  two  hundred  and  eighty-five.  At  such  execution  there 
shall  be  present  the  warden  or  deputy  warden,  the  surgeon  or 
physician  of  the  penitentiary  and  twelve  respectable  citizens.  The 
counsel  and  any  relatives  of  such  person,  convict  or  felon  and  a 
minister  or  ministers  of  the  gospel  may  be  present  if  they  so 
desire. 

1909,  c.  443,  s.  4. 

3286b.  Certificate  of  electrocution  furnished  clerk  of  court. 

The  warden,  together  with  the  surgeon  or  physician  of  the  peni- 
tentiary, shall  certify  the  fact  of  the  execution  of  the  condemned 
person,  convict  or  felon  to  the  clerk  of  the  superior  court  in  which 
such  sentence  was  pronounced,  and  said  clerk  shall  file  such  certi- 
ficate with  the  papers  of  the  case  and  enter  the  same  upon  the 
records  thereof. 

1909,  c.  443,  s.  5. 

3286c.  Execution  stayed  when  reprieved  or  new  trial  granted ; 
no  error  found,  Governor  sets  date.  Should  the  condemned 
person,  convict  or  felon  be  granted  a  reprieve  by  the  Governor  to 
obtain  a  writ  of  error,  or  a  new  trial  be  granted  by  the  supreme 
court  of  the  state  of  North  Carolina,  or  should  the  execution  of  the 
sentence  be  stayed  by  any  competent  judicial  tribunal  or  proceed- 
ing, notice  of  such  reprieve,  new  trial,  appeal,  writ  of  error  or  stay 
of  execution  shall  be  served  upon  the  warden  or  deputy  warden  of 
the  penitentiary  by  the  sheriff  of  Wake  county,  in  case  such  con- 
demned person  is  confined  in  said  penitentiary,  or  upon  any  sheriff 
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having  the  custody  of  any  such  condemned  person,  also  upon  the 
condemned  person  himself.  In  case  of  an  appeal,  should  the  su- 
preme court  find  no  error  in  the  trial  or  should  the  execution  of  the 
sentence  be  not  stayed  by  any  competent  judicial  tribunal  or  pro- 
ceeding, such  condemned  person,  convict  or  felon  shall  be  executed 
as  is  provided  in  section  three  thousand  two  hundred  and  eighty- 
five,  the  Governor  of  North  Carolina  setting  the  day  for  said  exe- 
cution ;  and  it  is  hereby  made  the  duty  of  said  Governor  to  set  the 
date  for  said  execution  and  notify  the  warden  of  the  penitentiary 
thereof. 

1909,  c.  443,  s.  6. 

3286d.  New    trial    granted,    accused    returned    to    county. 

Should  a  new  trial  be  granted  the  condemned  person,  convict  or 
felon  against  whom  sentence  of  death  has  been  pronounced,  after 
he  has  been  conveyed  to  the  penitentiary,  then  he  shall  be  conveyed 
back  to  the  place  of  trial  by  such  guard  or  guards  as  the  warden  of 
said  penitentiary  shall  direct,  their  expenses  to  be  paid  as  is  now 
provided  by  law  for  the  conveyance  of  convicts  to  the  penitentiary. 

1909,  c.  443,  s.  7. 

3286e.  After  death,  how  body  disposed  of.  Upon  applica- 
tion, written  or  verbal,  of  any  relative  as  near  as  the  degree  of 
fourth  cousin  of  the  person  executed,  made  at  any  time  prior  to 
the  execution  or  on  the  morning  thereof,  the  body,  after  execution, 
shall  be  prepared  for  burial  under  the  supervision  of  the  warden  or 
deputy  warden  and  shall  be  returned  to  the  nearest  railroad  station 
of  the  relative  or  relatives  asking  for  such  body.  The  cost  of 
preparing  said  body  for  burial,  including  transportation,  shall  in 
no  case  exceed  the  sum  of  fifty  dollars,  and  shall  be  paid  by  the 
state  of  North  Carolina  upon  a  warrant  of  the  auditor  of  said 
state.  In  the  event  that  no  relative  asks  for  the  body  of  such  ex- 
ecuted person,  convict  or  felon,  the  same  shall  be  disposed  of  as 
other  bodies  of  convicts  dying  in  the  penitentiary. 

1909,  c.  443,  s.  9. 

XVIII.       How  Convicts  Uniformed. 

3286f.  Judge  must  designate  which  to  wear.  It  shall  be  the 
duty  of  the  several  judicial  officers  of  the  state,  in  assigning  any 
person  to  work  the  public  roads  of  any  county,  to  designate  in  each 
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judgment  that  such  as  may  be  convicted  of  a  felony  shall  wear 
felons'  stripes,  and  such  as  are  convicted  of  a  misdemeanor  shall 
not  wear  felons'  stripes. 

1911,  c.  64. 

3286g.  Prison  board  prescribes  uniform.  In  order  to  carry 
into  effect  the  provisions  of  this  subchapter,  the  state  prison  board 
shall  prescribe  a  uniform  to  be  worn  by  persons  convicted  of 
felony,  and  a  uniform  to  be  worn  by  persons  convicted  of  a  mis- 
demeanor which  shall  be  different  and  easily  distinguished  from 
the  uniform  of  the  felon :  Provided,  that  the  state  prison  board 
or  other  governing  authority  may  in  their  discretion  allow  prisoners 
sentenced  for  misdemeanor  only  to  wear  clothes  similar  to  that 
worn  by  the  ordinary  citizen. 

1911,  c.  64,  s.  2. 

3286h.  Board  of  commissioners  shall  provide  each  kind.     The 

board  of  commissioners  of  the  respective  counties  in  which  convicts 
are  worked  on  the  public  roads  shall  provide  uniforms  of  each  kind, 
except  in  those  cases  exempted  in  section  three  thousand  two  hun- 
dred and  eighty-six  (b). 

1911,  c.  64,  s.  3. 

3286j.  Unlawful  to  work  convict  in  wrong  uniform.  It  shall 
be  unlawful  to  work  persons  convicted  of  a  felony  in  other  than 
the  uniform  of  a  felon,  or  to  clothe  a  person  convicted  of  a  misde- 
meanor in  the  uniform  of  a  felon. 

1911,  c.  64,  s.  4. 

3291. 

Section  referred  to  in  State  v.  Shine,  149-480. 


3299. 

A  police  officer  who  kills  an  unmuzzled  dog  in  obedience  to  a  lawful  city 
ordinance,  is  not  guilty  under  this  section:  State  v.  Clifton,  152-800. 

3316.   [Amended  by  inserting  the  words  "Tyrrell,  Carteret," 
between  the  word  "Haywood"  and  the  word  "and." 

1909,  c.  550. 
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3336. 

The  allegation  of  ownership  in  the  indictment  is  for  identification  of  prop- 
erty, and  it  was  sufficiently  proven  by  showing  occupancy:  State  v.  Sprouse, 
150-860. 

3338. 

A  count  in  the  bill  charging  that  defendant  "did  unlawfully,  wantonly, 
wilfully  and  feloniously  set  fire  to  a  stable  and  granary,  then  and  there  the 
property  and  in  the  possession  of  W."  is  good  hereunder:  State  v.  Sprouse, 
150-860. 

Case  in  which  it  was  held  evidence  sufficient  to  go  to  jury:  State  v.  Allen, 
149-458. 

There  is  no  fatal  variance  between  the  allegation  of  a  bill  of  indictment 
and  the  proof,  the  former  charging  the  burning  of  "a  certain  shop  and  store- 
house" giving  its  ownership  and  its  occupancy  as  "used  in  the  trade  of  wood- 
working by  H."  and  the  latter  tending  to  show  that  defendant  was  seen  to 
set  fire  to  the  "H.  workshop:"  State  v.  Arthur,  151-653. 

As  to  instruction  of  judge  hereunder,  see  State  v.  Barrett,  151-665. 

3338a.  Burning  boat,  barge  or  float.     If  any  person,  with 

the  intent  to  destroy  same,  shall  wilfully  and  maliciously  or  for 
a  fraudulent  purpose  set  fire  to  and  burn  any  boat,  barge  or  float, 
whether  he  be  the  owner  thereof  or  not,  he  shall  be  guilty  of  a 
felony  and  punished  by  imprisonment  in  the  state's  prison  for  not 
less  than  four  months  nor  more  than  ten  years,  or  fined  in  the 
discretion  of  the  court. 

1909,  c.  854. 

3340.   [Amended  by  striking  out  the  word  "unoccupied"  in 

line  four.] 

1909,  c.  862. 

3350. 

Indictment  sufficiently  charges  the  offense  when  it  charges  that  a  certain 
man  and  woman,  by  name,  udid  unlawfully  bed  and  cohabit  together":  State 
v.  Britt,  150-811. 

3351.  [Amended  by  striking  out  the  words  "five  years,"  in 
line  five  of  said  statute,  and  inserting  instead  thereof  the  words 
"fifteen  years"  between  the  words  "exceeding"  and  "in." 

1911,  c.  16. 

3352. 

Carnal  intercourse  of  a  man  with  the  daughter  of  his  half  sister  is  incest: 
State  v.  Harris,  149-513. 
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3354a.  Procuring   female    inmate    for    bawdy   house.     Any 

person  who  shall  procure  a  female  inmate  for  a  house  of  pros- 
titution, or  who,  by  promises,  threats,  violence,  or  by  any  device 
or  scheme  shall  cause,  induce,  persuade,  or  encourage  a  female 
person  to  become  an  inmate  of  a  house  of  prostitution,  or  shall 
procure  a  place  as  inmate  in  a  house  of  prostitution  for  a  female, 
person;  or  any  person  who  shall,  by  promises,  threats,  violence, 
or  by  any  device  or  scheme  cause,  induce,  persuade,  or  encourage 
an  inmate  of  a  house  of  prostitution  to  remain  therein  as  such 
inmate ;  or  any  person  who  shall,  by  fraud  or  artifice,  or  by  duress 
of  person  or  goods,  or  by  abuse  of  any  position  of  confidence  or 
authority,  procure  any  female  person  to  become  an  inmate  of  a 
house  of  ill-fame,  or  to  enter  any  place  in  which  prostitution  is 
encouraged  or  allowed  within  this  state,  or  to  come  into  this  state 
or  leave  this  state  for  the  purpose  of  prostitution,  or  who  shall 
procure  any  female  person  who  has  not  previously  practiced  pros- 
titution to  become  an  inmate  of  a  house  of  ill-fame  within  this 
State,  or  to  come  into  this  state  or  leave  this  state  for  the  purpose 
of  prostitution,  or  shall  receive  or  give  or  agree  to  receive  or  give 
any  money  or  thing  of  value  for  procuring  or  attempting  to  pro- 
cure any  female  person  to  become  an  inmate  of  a  house  of  ill- fame 
within  this  state,  or  to  come  into  this  state  or  leave  this  state  for 
the  purpose  of  prostitution,  shall  be  guilty  of  a  misdemeanor,  and 
upon  a  first  conviction  for  an  offense  under  this  act  shall  be 
punished  by  imprisonment  in  the  county  jail  for  a  period  of  not 
less  than  six  months  nor  more  than  one  year,  and  by  a  fine  of  not 
less  than  three  hundred  dollars  and  not  to  exceed  one  thousand 
dollars. 

1911,  c.  189. 


3355. 

To  constitute  abandonment  it  is  not  necessary  that  husband  shall  leave 
the  state:  Witty  v.  Barham,  147-479. 

A  separation  by  consent  of  wife  does  not  constitute  abandonment:  Ibid — 
but  subsequent  acts  of  his  may  constitute  it:  Ibid. 


3361. 

The  words  of  the  statute  "whether  the  second  marriage  shall  have  taken 
place  in  the  state  of  North  Carolina   or  elsewhere"  are  void:  State  v.  Ray, 
151-710. 
One  who  has  a  wife  living  here,  leaves  the  state  and  marries  again  to  a 
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different  woman  in  another  state,  returns  here  and  lives  with  such  other  wo- 
man as  man  and  wife  is  not  punishable  hereunder:  State  v.  Ray,  151-710. 
As  to  venue  in  indictment  for  bigamy,  see  State  v.  Ray,  151-710. 

3362. 

This  section  constitutional:  Starnes  v.  Mfg.  Co.,  147-556. 
It  is   negligence  per  se  for  a  factory  or  manufacturing  plant  to  employ  a 
child  under  twelve  years  of  age  to  work  therein:  Ibid. 

3365. 

In  order  to  constitute  the  offense  prescribed  by  this  section,  it  must  be 
something  more  than  the  mere  employment  of  a  servant,  who  is  under  con- 
tract to  serve  another.  It  must  be  shown  that  defendant  enticed,  persuaded 
or  procured  the  servant  to  leave  his  master:  State  v.  Holly,  152-839. 

3366.  [Amended  by  inserting  the  word  " Carteret"  between 
the  words  "Wayne"  and  "Wake."] 

1909,  c.  550. 

Justice  of  the  peace  has  final  jurisdiction  of  wilful  abandonment  of  crop: 
State  v.  Wilke,  149-453. 

An  indictment  under  this  section,  without  an  averment  of  fraud,  will  be 
quashed:  State  v.  Williams,  150-802. 

Indictment  hereunder  must  charge  that  the  abandonment  of  the  crop  by 
the  tenant  or  cropper  was  "without  cause"  and  "before  paying  for  such  ad- 
vances": State  v.  Williams,  150-802. 

3367.  [Amended  bv  inserting  "Carteret"  between  the  words 
"Wake"  and  "Hyde."] 

1909,  c.  550. 


3374.   [Amended  by  adding  "Wilkes  after  "Caswell."] 
1911,  (P.  L.  L.). 

3374a.  Blacklisting  employee;  preventing  him  from  obtain- 
ing employment.  If  any  person,  agent,  company  or  corporation, 
after  having  discharged  any  employee  from  his  or  its  service,  shall 
prevent  or  attempt  to  prevent,  by  word  or  writing  of  any  kind,  such 
discharged  employee  from  obtaining  employment  with  any  other 
person,  company  or  corporation,  such  person,  agent  or  corporation 
shall  be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine 
not  exceeding  five  hundred  dollars,  and  such  person,  agent,  com- 
pany or  corporation  shall  be  liable  in  penal  damages  to  such 
discharged  person,  to  be  recovered  by  civil  action;  but  this  section 
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shall  not  be  construed  as  prohibiting  any  person  or  agent  of  any 
company  or  corporation  from  informing,  in  writing,  upon  request, 
any  other  person,  company  or  corporation  to  whom  such  discharged 
person  or  employee  has  applied  for  employment  a  truthful  state- 
ment of  the  reason  for  such  discharge.  It  shall  be  unlawful  for 
two  or  more  persons  to  agree  together  to  blacklist  any  discharged 
employee  or  to  attempt,  by  words  or  writing  or  any  other  means 
whatever,  to  prevent  such  discharged  employee  or  any  employee 
who  may  have  voluntarily  left  the  service  of  his  employer  from 
obtaining  employment  with  any  other  person  or  company.  Such 
persons  violating  this  provision  shall  be  guilty  of  a  misdemeanor 
and  shall  be  fined  or  imprisoned,  or  both,  at  the  discretion  of  the 
court. 

1909,  c.  858. 

3382a. 

The  following  special  local  acts  have  been  passed  with  reference  to  throw- 
ing sawdust  in  streams:  For  Johnston  county,  1909,  c.  656;  for  Watauga  county, 
1909,  c.  600;  for  Polk  county,  1909,  c.  581;  for  Reddies  River,  Wilkes  county, 
1909,  c.  242;  for  Spark's  Creek,  Wilkes  county,  1909,  c.  209;  for  Alamance 
county,  1909,  c.  467;  for  Catawba  county,  1909,  c.  186;  for  Edgecombe  county, 
1909,  c.  272;  for  Graham  county,  1909,  c.  280;  for  Jackson  county,  1909,  c. 
267;  for  Chatham  county,  1909,  c.  549;  for  Nash  county,  1909,  c.  34;  for  Macon 
county,  1909,  c.  36;  for  McDowell  county,  1909,  c.  763;  for  Stanly  county, 
1909,  c.  693;  for  Montgomery  county,  1911  (P.  L.  L.),  c.  75;  for  Swanannoa 
River,  1911  (P.  L.  L. ),  for  Stecoah,  Sawyers,  Tuskeegee,  and  Panther  Creek, 
in  Graham  county,  1911  (P.  L.  LO,  c.  59;  for  Burke  county,  1911,  c.  765;  1911 
(P.  L.  L.),  c  137;  for  Yadkin  county,  1911  (P.  L.  L.),  c.  181;  for  Toe  River, 
in  Mitchell  county,  1911  (P.  L.  L.),  c.  209;  for  Surry  county,  1911,  (P.  L.  L.) 
for  Wake  county,  1911  (P.  P.  L.);  for  Chatham  county,  1911  (P.  L.  L.);  for 
Buffalo  Creek,  in  Forsyth  and  Stokes  counties,  1911  (P.  L.  L. );  for  Ruther- 
ford county,  1911   (P.  L.  L-);  for  Swain  county,  1911   (P.  L.  L.)- 

3414a.  Offering  for  sale  bluefish,  trout  or  drum  under  eight 
inches  in  length.  It  shall  be  unlawful  for  any  person  to  buy, 
sell,  offer  for  sale  or  to  have  in  his  possession  any  bluefish,  trout 
or  drum  under  eight  inches  in  length,  or  any  mullet  under  six  inches 
in  length,  or  .any  croakers,  spots  and  hogfish  under  five  inches  in 
length,  at  any  time  during  the  year  in  Carteret,  Pamlico,  Beaufort, 
Hyde,  and  Dare  counties.  Any  person  or  persons  violating  any  of 
the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  be  fined  not  less  than  ten  dollars  nor  more  than 
fifty  dollars. 

1909,  c.  474. 
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3418a.  Measuring  menhaden  fish  for  manufacture  unlaw- 
fully. Any  person,  firm,  corporation,  or  syndicate  buying  or 
selling  menhaden  fish  for  the  purpose  of  manufacture  within  the 
borders  of  this  state,  who  shall  measure  the  fish  by  any  other 
standard  (more  or  less)  than  is  prescribed  in  section  two  thousand 
four  hundred  and  eighty-four  (a),  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined  not  more  than  fifty 
dollars  or  imprisoned  not  to  exceed  thirty  days:  Provided,  that 
each  day  said  measure  is  unlawfully  used  shall  constitute  a  separate 
and  distinct  offense. 
1911,  c.  101. 

3418b.  Taking  or  manufacturing  menhaden.  Any  person, 
persons,  firm,  or  corporation  violating  any  of  the  provisions  of 
sections  two  thousand  four  hundred  and  eighty-four  (b)  and  two 
thousand  four  hundred  and  eighty- four  (c),  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  in  any  county  opposite  the  place 
at  which  said  act  is  done,  shall  be  fined  not  less  than  twenty-five 
hundred  dollars  or  imprisoned  for  two  years,  or  both,  in  the  dis- 
cretion of  the  court:  Provided,  that  each  catch,  or  taking,  or 
purchase,  or  act  of  manufacture,  shall  constitute  a  distinct  and 
separate  offense. 
1911,  c.  102. 

3418c.  Dynamiting  fish.  It  shall  be  unlawful  for  any  person 
or  persons  to  kill  fish  with  dynamite  or  other  explosive  agencies 
in  any  of  the  streams  or  other  waters  of  North  Carolina,  and  any 
person  violating  the  provisions  of  this  section  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  be  fined  not  exceeding  fifty 
dollars  for  each  and  every  offense  or  imprisoned  not  exceeding 
thirty  days,  and  the  possession  of  fish  killed  by  explosive  agencies 
shall  be  prima  facie  evidence  of  the  violation  of  this  section. 

1911,  c.  170. 

3427.   [Amended  by  striking  out  the  words  "the  preceding 

section"  and  inserting  in  lieu  thereof  "section  three  thousand  four 
hundred  and  nineteen."] 

1909,  c.  666. 

3432. 

Not  "calculated  to  deceive"  in  this  case:  State  v.  Davis,  150-851. 
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False  pretense  denned  in  State  v.  Whedbee,  152-770. 

An  indictment  for  false  pretense  must  show  the  causal  connection  between 
the  false  pretense  made  and  the  thing  of  value  secured:  State  v.  Whedbee, 
152-770. 

Case  where  party  made  a  misrepresentation  but  jury  failed  in  special  ver- 
dict to  find  that  he  did  so  with  intent  to  defraud  or  that  he  secured  anything 
of  value:  State  v.  McCloud,  151-730. 

3434b.  [Amended  by  adding  at  the  end  of  section  the  follow- 
ing :  'The  giving  of  the  aforesaid  worthless  check,  draft  or  order 
shall  be  prima  facie  evidence  of  intent  to  cheat  and  defraud."1 

1909,  c.  647. 

3434c.  Obtaining  goods  on  approval.  If  any  person,  with 
intent  to  cheat  and  defraud,  shall  solicit  and  obtain  from  any 
merchant  any  article  of  wearing  apparel  on  approval,  and  shall 
thereafter,  upon  demand,  refuse  or  fail  to  return  the  same  to  such 
merchant  in  unused  and  undamaged  condition,  or  to  pay  for  the 
same,  such  person  so  offending  shall  be  guilty  of  a  misdemeanor. 
Evidence  that  a  person  has  solicited  a  merchant  to  deliver  to  him 
any  article  of  wearing  apparel  for  examination  or  approval  and 
has  obtained  the  same  upon  such  solicitation,  and  thereafter,  upon 
demand,  has  refused  or  failed  to  return  the  same  to  such  merchant 
in  unused  and  undamaged  condition,  or  to  pay  for  the  same,  shall 
constitute  prima  facie  evidence  of  the  intent  of  such  person  to 
cheat  and  defraud,  within  the  meaning  of  this  statute. 

1911,  c.  185. 

3436a.  Fraudulently  stamping  oil;  violating  oil  inspection  law. 

Every  person  who  shall  fraudulently  brand  or  stamp  any  package 
or  barrel  or  other  vessel,  or  use  a  stamp  a  second  time,  ©r  keep  any 
kerosene  or  other  illuminating  oil  not  marked  and  branded  in  ac- 
cordance with  the  regulations  of  the  board  of  agriculture,  or  violate 
any  other  provision  of  the  subchapter  headed  "Oil  Inspection,"  or 
any  regulation  adopted  by  the  board  of  agriculture  for  its  enforce- 
ment, shall  be  guilty  of  a  misdemeanor  and  fined  not  less  than  two 
hundred  dollars  for  each  offense  nor  more  than  one  thousand  dol- 
lars. 

1909,  c.  554,  s.  8. 

3444a.  Factory  failing  to  keep  surgical  supplies.  Any  person, 
firm,  or  corporation  violating  section  four  thousand  four  hundred 
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and  sixty-two  (a),  shall  be  subject  to  a  fine  of  not  less  than  five 
dollars  nor  more  than  twenty-five  dollars  for  every  week  during 
which  such  violation  continues. 

1911,  c.  57. 

3445a.  Midwife  getting  drunk;  practicing  without  disinfect- 
ing. It  shall  be  unlawful  for  any  midwife  or  other  person  who 
habitually  gets  drunk,  or  who  is  addicted  to  the  excessive  use  of 
cocaine  or  morphine  or  other  opium  derivative,  to  practice  mid- 
wifery for  a  fee.  It  shall  be  unlawful  for  any  midwife  or  other 
person  who  practices  midwifery  for  fees  to  touch  or  otherwise 
handle  the  private  parts  of  the  person  of  any  patient  upon  whom 
said  person  is  in  attendance  unless  said  person  so  in  attendance 
shall  first  and  immediately  previous  thereto  thoroughly  wash  and 
disinfect  his  or  her  hands.  It  shall  be  unlawful  for  any  midwife  or 
other  person  who  practices  midwifery  for  a  fee  to  neglect  or  other- 
wise fail  to  wash  or  have  washed,  immediately  upon  its  birth,  the 
eyes  of  the  newly  born  babe  with  a  proper  antiseptic  solution,  such 
as  a  solution  made  of  fifteen  parts  of  boric  acid  to  eighty-five  parts 
of  pure  water.  Any  person  violating  this  section  shall  be  guilty  of 
a  misdemeanor  and  upon  conviction  shall  be  fined  not  less  than  five 
nor  more  than  ten  dollars. 

1911,  c.  34. 

3446.  [Repealed,  and  the  following  enacted  in  its  place:]  If 
any  person,  firm,  corporation,  or  municipality  responsible  for  the 
existence  and  continuance  of  a  nuisance,  after  being  duly  notified 
in  writing  by  the  county  superintendent  of  health  to  abate  said 
nuisance,  shall  fail  to  abate  the  same  for  twenty-four  hours  after 
such  notice*  prescribed,  he  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  fined  two  dollars  a  day  as  long  as  said  nuisance  remains. 

1911,  c.  62.  s.  13. 

3446a.  Employer  failing  to  provide  seats  for  females.     If  any 

employer  of  female  help  in  the  state  of  North  Carolina  shall  fail, 
neglect  or  refuse  to  provide  seats,  as  provided  in  section  one  thou- 
sand nine  hundred  and  eighty-one  (f),  or  shall  make  any  rules, 
orders  or  regulations  in  his  or  its  shop,  store  or  other  place  of 
business  requiring  females  to  remain  standing  when  not  necessarily 
employed  or  engaged  in  service  of  labor  therein,  he  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
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less  than  twenty-five  dollars  nor  more  than  one  hundred  dollars,  in 
the  discretion  of  the  court. 

1909,  c.  857,  s.  2. 

3446b.  Penalty  for  refusal  or  neglect  to  carry  out  quarantine. 

If  any  person  shall  neglect  or  refuse  to  comply  with  the  rules  and 
regulations  governing  quarantine  and  disinfection,  as  provided  in 
section  four  thousand  five  hundred  and  six  (c),  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not 
less  than  five  dollars  nor  more  than  fifty  dollars,  or  imprisoned  not 
less  than  ten  days  nor  more  than  thirty  days,  at  the  discretion  of 
the  court.  In  case  the  offender  be  stricken  with  the  disease  for 
which  he  is  quarantinable,  he  shall  be  subject  to  the  penalty  on  re- 
covery, unless  in  the  opinion  of  the  secretary  of  the  state  board  of 
health  it  should  be  omitted. 

1911,  c.  62,  s.  22. 

3448a.  Failing  to  disinfect  bowel  discharges.  Any  house- 
holder in  whose  family  there  is  to  his  knowledge  a  person  sick  of 
cholera  or  typhoid  fever,  who  shall  permit  the  bowel  discharges  of 
such  sick  person  to  be  emptied  without  first  having  disinfected 
them  according  to  instructions  to  be  obtained  from  the  attending 
physician  or  the  county  superintendent  of  health,  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be  fined  not  less  than 
two  nor  more  than  twenty-five  dollars  or  imprisoned  not  less  than 
ten  nor  more  than  thirty  days.  In  cases  where  such  undisinfected 
discharges  are  emptied  on  the  watershed  of  any  stream  or  pond 
furnishing  the  source  of  water  supply  for  any  public  institution, 
city  or  town,  the  penalty  shall  be  a  fine  of  not  less  than  twenty-five 
nor  more  than  fifty  dollars  or  imprisoned  for  not  more  than  thirty 
days.  And  any  physician  attending  a  case  of  cholera  or  typhoid 
fever  who  refuses  or  neglects  to  give  the  proper  instructions  for 
such  disinfection  as  soon  as  the  diagnosis  is  made  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not 
less  than  ten  nor  more  than  fifty  dollars. 

1909,  c.  793,  s.  8. 

3448b.  Undertaker,  sexton,  transportation  company,  local 
register,  physician,  failing  to  comply  with  law  as  to  deaths. 

Any  undertaker,  sexton  or  superintendent  of  a  cemetery,  agent  of  a 
transportation  company,  local  registrar  or  other  person  who  violates 
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the  provisions  of  sections  four  thousand  four  hundred  and  sixty- 
two  (a)  to  four  thousand  four  hundred  and  sixty-two  (c),  and 
any  attending  physician  who  fails  or  neglects  to  certify  to  the 
cause  of  death  when  the  certificate  is  presented  to  him  for  the 
purpose,  and  every  local  registrar  who  shall  neglect  to  perform 
any  of  the  duties  required  of  him  by  section  four  thousand  four 
hundred  and  sixty-two  (c)  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  liable  to  a  fine  of  not  less  than 
five  nor  more  than  fifty  dollars  or  imprisonment  for  not  less  than 
ten  nor  more  than  thirty  days,  and  shall  also  be  liable  to  a  penalty 
of  twenty-five  dollars  in  favor  of  any  person  who  shall  sue  for 
the  same. 

1909,  c.  722. 

3448c.  Mayor  of  towns  must  enforce   death  registry  law. 

The  mayor  of  each  city  or  town  of  one  thousand  or  more  inhabi- 
tants shall  be  responsible  for  the  enforcement  of  section  four  thou- 
sand four  hundred  and  sixty-two  (a)  to  four  thousand  four  hun- 
dred and  sixty-two  (c)  in  his  jurisdiction.  Failure  on  his  part  to 
so  enforce  its  provisions  shall  be  a  misdemeanor,  and  he  shall  be 
liable  to  a  fine  of  not  less  than  ten  nor  more  than  fifty  dollars;  and 
it  shall  be  the  duty  of  the  solicitor  of  the  judicial  district  in  which 
the  city  or  town  is  situate,  upon  complaint  of  the  state  registrar 
or  of  the  secretary  of  the  state  board  of  health,  to  institute  a  crim- 
inal action  for  the  enforcement  of  said  fine. 

1909,  c.  722. 

3453.  Amended  by  inserting  in  place  of     "county  sanitary 

committee"  in  line  two  the  words  "county  board  of  health."] 
1911,  c.  62,  s.  10. 

3453a.  Violating  duties  of  superintendent  of  health.     Any 

person  violating  the  provisions  of  section  four  thousand  four  hun- 
dred and  forty-five  in  regard  to  duties  of  county  superintendent  of 
health  shall  be  guilty  of  a  misdemeanor  and  shall  subject  the  de- 
fendant to  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty 
dollars. 

1911,  c.  62,  s.  11. 

3453b.  Violating  duties  of  municipal  health  officer.     If  any- 
one shall  violate  the  provisions  of  section  four  thousand  four  hun- 
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dred  and  forty-five  (a)  concerning  the  duties  of  municipal  health 
officer,  he  shall  be  guilty  of  a  misdemeanor  and  subject  to  a  fine  of 
not  less  than  ten  dollars  nor  more  than  fifty  dollars. 

1911,  c.  62,  s.  15. 

3457.   [Amended  by  adding  the  following  at  the  end  of  the 

section :  "For  any  violation  of  this  section  or  of  the  laws  relating  in 
any  way  to  the  public  health  it  shall  be  the  duty  of  the  solicitors  of 
the  several  judicial  districts,  upon  complaint  of  the  board  of  health, 
or  of  any  of  its  officers,  or  of  any  individual  injured  or  likely 
to  be  injured,  to  institute  a  criminal  action  against  the  person,  firm, 
corporation  or  municipality  charged  with  such  violation  in  their 
respective  districts,  and  prosecute  the  same."] 

1909,  c.  793. 

3458a.  Swine  pens  near  public  educational  or  charitable 
institution.  On  the  petition  of  a  majority  of  the  legal  voters 
living  within  a  radius  of  one-quarter  of  a  mile  of  the  administra- 
tive building  of  any  state  educational  or  charitable  institution,  it 
shall  be  unlawful  for  any  person  or  persons  to  keep  swine  or  swine 
pens  within  the  said  radius  of  one-quarter  of  a  mile.  Any  person 
violating  this  law  shall  be  guilty  of  a  misdemeanor  and  be  subject 
to  fine  of  not  less  than  ten  nor  more  than  fifty  dollars. 

1909,  c.  706. 

3465.   [Amended  by  adding  the  following  at  the  end  of  the 

section :  "The  possession  of  any  quail  or  partridges  between  the 
first  day  of  February  and  the  first  day  of  December  of  any  year 
by  any  person  shall  be  prima  facie  evidence  of  the  violation  of  the 
law  not  to  shoot  or  kill  any  such  quail  or  partridge  between  those 
dates."] 

1909,  c.  761. 

3468. 

Local  statutes  against  the  netting  or  trapping  of  birds  have  been  passed 
as  follows: 

In  Davie  county,  see  1909,  c.  575.  In  Chatham  county,  see  1909,  c.  719. 
In  Burke  county,  see  1911  (P.  L.  L. ),  c.  137.  In  Henderson  county,  see  1911 
(P.  L.  L.),  c.  184.     In  Cleveland  county,  see  1911   (P.  L.  I.). 

3469a.  Catching  quail  for  shipment  out  of  state.     It  shall 

be  unlawful  for  any  person  to  catch,  net,  or  trap  any  quail  or  part- 
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ridges  for  the  purpose  of  shipping  or  transporting  the  same  with- 
out the  state  of  North  Carolina,  and  any  person  doing  so  shall  be 
guilty  of  a  misdemeanor  and  be  fined  or  imprisoned  in  the  discre- 
tion of  the  court. 
1911,  c.  2. 

3471.  [Amended  by  adding  to  said  section,  at  the  end  thereof, 
the  following  words :  "Provided,  nothing  herein  contained  shall 
prevent  the  shipment  from  Tyrrell  county  of  snipe  or  woodcock 
killed  or  captured  in  said  county  from  the  first  day  of  August  to 
the  first  day  of  September."  Also  amended  by  striking  out  of  said 
section  the  words :  "Except  for  purposes  of  propagation  under 
permits  issued  by  the  Audubon  Society  of  North  Carolina."] 

1909,  c.  836;  1911,  c.  2. 

3472. 

Special  act  regarding  selling  and  shipping  birds  in  Stanly  county,  1911 
(P.  L.  L. );  in  Moore  county,  1911,  (P.  L.  L. ),  c.  130;  in  Haywood  county, 
1911  (P.  L.  L.);  in  Cleveland  county,  1911  (P.  L.  L.);  in  Alexander  county, 
1911    (P.  L.  L.). 

3474. 

The  meaning  of  the  word  "mainland"  set  forth:  State  v.  Barco,  150-792. 

3476a.  Hunting  wild  fowl  from  batteries,  etc.,  in  certain 
portions  of  Dare  county.     It  shall  be  unlawful  for  any  person 

or  persons  to  hunt  or  shoot  ducks  or  other  wild  fowl  from  batteries, 
gasoline  boats  or  in  any  way  force  ducks  on  the  wing  in  the  fol- 
lowing described  territory  in  Dare  County :  Beginning  at  Nag's 
Head  wharf  and  running  to  Croatan  lighthouse;  thence  a  north 
course  to  the  Dare  and  Currituck  line;  thence  an  eastwardly  course 
along  said  line  to  the  head  of  the  Kitty  Hawk  Bay ;  thence  with  the 
various  meanderings  of  said  bay,  Colington  and  Nag's  Head  shores 
to  the  place  of  the  beginning.  It  shall  be  unlawful  for  any  person 
or  persons  to  shoot  in  any  way  within  the  boundaries  above  named 
on  Wednesdays  and  Saturdays  of  each  week.  It  shall  be  unlawful 
for  any  person  or  persons  to  shoot  from  any  bush  blind  within  said 
boundary,  except  the  same  be  owned  by  him,  or  by  the  permission  of 
the  owner  of  such  blinds  as  may  be  erected.  It  shall  be  unlawful  to 
shoot  any  gun,  pistol,  rifle  or  other  firearm  within  said  boundaries 
between  sunset  and  sunrise  on  any  day  between  the  first  day  of 
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November  and  the  thirty-first  day  of  March  of  each  year.  Any 
person  violating  any  of  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  fifty  dollars  or  imprisoned  not  more 
than  thirty  days,  in  the  discretion  of  the  court. 

1909,  c.  539. 

3478.   [This  section  repealed  by  1905,  c.  125.] 

3481. 

Special  acts  against  hunting  on  lands  without  permission  have  been  passed 
as  follows: 

As  to  Catawba  county,  1909,  c.  724;  Yadkin  county,  1909,  c.  612;  Grove 
and  Averasboro  townships  in  Harnett  county,  1909,  c.  909;  Pender  county, 
1909;  Alexander  county,  1911  (P.  L.  L.);  Beaufort  and  Merriman  townships 
in  Carteret  county,  1911  (P.  L.  L.);  Burke  county,  1911  (P.  L.  L.),  c.  137; 
Caldwell  county,  1911  (P.  L.  L.);  Clay  county,  1911  (P.  L.  L.),  c.  200;  Hay- 
wood county,  1911  (P.  L.  L.);  Rockingham  county,  1911  (P.  L.  L.);  Stanly 
county,  1911   (P.  L.  L.);  Yancy  county,  1911   (P.  L.  L.). 

3488.  [Amended  by  adding,  in  line  two,  after  the  word  ''any" 
and  before  the  words  "steam  boiler,"  the  words  "fire,  marine, 
health,  live-stock,  leakage,  credit."] 

1910,  c.  196. 

3489.  [Amended  by  inserting,  in  line  three,  after  the  word 
"company"  and  before  the  word  "lawfully,"  the  words  "association 
or  fraternal  order  or  society."] 

1911,  c.  196. 

3497a.  Delivering  certain  accident  or  health  policies.     Any 

corporation  or  association  to  which  sections  four  thousand  eight 
hundred  and  five  (a)  to  four  thousand  eight  hundred  and  five  (e) 
applies,  or  any  officer  or  agent  thereof,  which  or  who  issues  or 
delivers  in  this  state,  or  to  any  citizen  thereof,  any  accident  or 
health  policy,  or  contract,  in  wilful  violation  of  the  provisions  of 
sections  four  thousand  eight  hundred  and  five  (a)  to  four  thousand 
eight  hundred  and  five  (e),  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars  for  each  offense,  and  the  insurance  com- 
missioner may  revoke  the  license  of  any  foreign  corporation  or 
agent  thereof  which  or  who  violate  any  of  said  provisions. 
1911,  c.  209,  s.  6. 
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3506. 

Larceny  from  the  person,  regardless  of  the  value  of  the  property,  is  within 
the  exclusive  jurisdiction  of  the  superior  court:  State  v.  Brown,  150-867. 

The  burden  is  upon  the  defendant  to  prove  the  value  of  the  property  stolen 
in  diminution  of  his  sentence:  State  v.  Dixon,  149-460. 

This  section  means  that  if  the  larceny  of  $20  or  less  is  committed  by  break- 
ing and  entering  a  dwelling  house  in  the  night  time  it  cannot  be  punished 
with  more  than  one  year  in  the  state's  prison:  State  v.  Shuford,  152-809. 

3507. 

"We  find  the  defendant  guilty  of  receiving  goods,  knowing  them  to  be 
stolen"  is  a  sufficient  verdict  in  this  case:  State  v.  Gregory,  153-646. 

3511. 

Identification  of  meat  in  defendant's  smokehouse  by  one  whose  private 
marks  were  thereon  and  whose  meat  had  been  stolen  is  sufficient  to  sustain 
verdict  of  larceny:  State  v.  Dixon.  149-460. 

3518a. 

Instruction  of  court  under  a  special  act,  see  State  v.  Dobbins,  149-465. 

A  conviction  for  retailing  whisky,  contrary  to  statute,  is  not  affected  by  the 
fact  that  it  was  obtained  by  the  officers  of  the  law  furnishing  money  and  employ- 
ing one  to  buy  it  from  defendant:  State  v.  Smith,  152-798. 

By  aiding  in  the  sale  of  spirituous  liquors  one  is  as  guilty  as  the  principal: 
State  v.  Winner,  153-602. 

3525a.  Selling   near-beer   or   other   alcoholic,   morphine   or 
cocaine  beverage.     Any  person  or  persons,  firm  or  corporation 

in  any  county  in  this  state  violating  the  provisions  of  section  two 
thousand  and  eighty  (a)  shall  be  guilty  of  a  misdemeanor,  and 
fined  or  imprisoned,  or  both,  for  each  and  every  offense,  in  the 
discretion  of  the  court:  Provided,  that  this  section  shall  not  be 
construed  to  forbid  the  sale  of  spirituous,  vinous,  fermented,  or 
malt  liquors  or  intoxicating  bitters  by  a  legalized  medical  deposi- 
tory, or  by  any  licensed  and  registered  pharmacist,  for  sickness, 
upon  the  written  prescription  of  a  regularly  licensed  and  actively 
practicing  physician  or  surgeon  having  the  person  for  whom  said 
prescription  is  made  under  his  charge,  which  said  prescription  shall 
specify  the  amount  of  spirits  required;  and  that  this  shall  not  be 
construed  to  prevent  the  sale  of  any  alcoholic  liquor  to  any  legal- 
ized medical  depository  or  to  any  licensed  and  registered  pharma- 
cist, or  any  cocaine  or  morphine  or  other  opium  derivative  to  any 
registered  pharmacist;  and  that  this  shall  not  be  construed  to  forbid 
the   sale   of   cocaine,   morphine,   or   other  opium   derivative   by   a 
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licensed  pharmacist  upon  a  written  prescription  by  a  regularly 
licensed  physician  or  surgeon :  Provided  further,  that  this  shall  not 
apply  to  the  sale  of  domestic  wines  when  sold  in  quantity  of  not  less 
than  two  and  one-half  gallons  in  sealed  packages  or  crated,  on  the 
premises  where  manufactured,  or  to  the  sale  of  cider  in  any  quan- 
tity by  the  manufacture  from  fruits  grown  on  his  land  within  the 
state  of  North  Carolina,  or  to  the  sale  of  wine  to  any  minister  of 
religion  or  other  officer  of  a  church  when  said  wine  is  bought  for 
religious  or  sacramental  purposes,  or  to  the  sale  of  flavoring  extracts 
or  essences  when  sold  as  such,  or  to  the  sale  of  medical  prepara- 
tions manufactured  in  accordance  with  formulas  prescribed  by  the 
United  States  Pharmacopoeia  and  National  Formulary  which  con- 
tain no  more  alcohol  than  is  necessary  to  extract  the  medical  prop- 
erties of  the  drug  contained  in  such  preparations,  and  no  more 
alcohol  than  is  necessary  to  hold  the  medical  agents  in  solution^ 
and  which  are  manufactured  and  sold  as  medicines  and  not  as 
beverages,  or  to  the  sale  of  any  medical  preparation  which  is 
manufactured,  sold,  and  used  as  a  medicine  and  not  as  a  beverage, 
or  to  the  sale  of  carbonated  drinks  that  contain  no  more  than  one- 
tenth  of  one  per  cent  of  alcohol,  and  in  which  drinks  a  flavoring 
agent  is  used,  in  the  manufacture  of  which  flavoring  agent  alcohol 
is  used  to  dissolve  and  hold  in  solution  or  to  extract  from  the  crude 
material  and  flavoring  agent. 

1911,  c.  35. 

3534. 

This  section  makes  a  person  procuring  liquor  by  purchase  through  an 
illicit  dealer,  in  prohibited  territory,  and  delivering  it  to  another,  agent  of  the 
seller,  and  subjects  him  to  punishment  as  principal:  State  v.  Bttrchfield,  149- 
537 — and  the  testimony  that  defendant  was  acting  as  agent  for  buyer  does 
not  alter  the  case:  Ibid. 

This  section  making  it  criminal  for  one  to  procure  whisky  for  another  by 
reason  of  an  unlawful  sale  has  no  application  when  sale  is  not  illegal  or  when 
our  statutes  cannot  apply  to  and  effect  interstate  commerce:  State  v.  Whise- 
nant,  149-515. 

When  one  acts  entirely  as  agent  of  the  buyer  in  ordering  whisky  to  be  sent 
from  another  state,  and  has  no  interest  in  the  whisky  and  no  part  in  the  sale 
as  vendor,  or  his  agent  or  employee,  he  is  not  indictable  hereunder:  State  v. 
Whisenant,  149-515. 

3534a.  Club  keeping  liquors  for  division.  Any  corporation, 
club,  association,  person  or  persons,  that  shall  directly  or  indirectly 
keep  or  maintain  by  itself,  himself,  or  themselves,  or  by  association 
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with  others  or  by  any  other  means,  or  that  shall  in  any  manner  aid, 
assist,  or  abet  another  or  others  in  keeping  or  maintaining  a  club- 
room  or  other  place  where  intoxicating  liquors  are  received,  kept, 
or  stored  for  barter,  sale,  exchange,  distribution,  or  division  among 
the  members  of  any  such  club  or  association  or  aggregation  of 
persons,  or  to  or  among  any  other  person  or  persons  by  any  means 
whatever,  or  that  shall  act  as  agents  in  ordering,  procuring,  buying, 
storing,  or  keeping  intoxicating  liquors  for  any  such  purpose,  shall 
be  guilty  of  a  misdemeanor :  Provided,  this  shall  not  apply  to  drug 
stores  or  medical  depositories  authorized  to  sell  liquor  on  prescrip- 
tion as  now  provided  by  law,  or  to  churches  using  same  for  sacra- 
mental purposes,  or  to  hospitals  or  asylums  keeping  intoxicating 
liquors  for  medical  purposes. 

1911,  c.   133. 

3572. 

A  county  commissioner  who  takes  a  trip  to  investigate  a  bridge,  is  indict- 
able hereunder  if  he  demands  pay  for  his  time  and  mileage  under  any  contract 
expressed  or  implied:  Davidson  v.  Guilford,  152-436. 

This  section  includes  an  officer  of  a  private  corporation  who  is  an  alderman, 
which  corporation  gets  contract  from  the  board  of  which  he  is  a  member: 
State  v.  Williams,  153-595. 

This  section  does  not  extend  to  contracts  between  a  city  and  those  having 
as  an  employee  a  city  alderman:  State  v.  Weddell,  153-587. 

Not  necessary  to  show  moral  turpitude  to  convict  a  commissioner  or  alder- 
man of  a  city  under  this  section:  Ibid. 

3590. 

The  keeping  and  repairing  a  courthouse  is  a  ministerial  duty  of  a  county 
commissioner,  subject  to  indictment  for  wilful  failure  and  not  to  be  enforced 
by  mandamus:  Ward  v.  Comrs.,  146-534. 

County  commissioners  who  fail  to  provide  four  months  public  school  are 
indictable:  Bd.  of  Ed.  v.  Comrs.,  150-116;  Collie  v.  Comrs.,  145-170. 

Mandamus  is  the  civil  remedy  to  compel  county  commissioners  to  provide 
four  months  public  school:  Ibid. 

3592. 

County  commissioners  who  do  not  provide  for  four  months  public  school 
are  indictable:  Board  of  Ed.,  v.  Comrs.,  150-116;  Collie  v.  Comrs.,  145-170 — 
and  the  civil  remedy  is  by  mandamus  to  force  them  to  do  it:  Ibid —  but  as  to 
the  manner  and  method  of  levying  the  taxes  to  do  so  it  is  in  their  discretion 
and  no  mandamus  lies  unless  discretion  abused:  Bd.  of  Ed.  v  Comrs.,  150-116. 

3596a.  Failing  to  keep  white  and  colored  prisoners  separate. 

White  and   colored   prisoners   shall   not  be   confined   or   shackled 
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together  in  the  same  room  of  any  building  or  tent,  either  in  the 
state  penitentiary  or  at  any  state  or  county  convict  camp  during 
the  eating  or  sleeping  hours,  and  at  all  other  times  the  separation 
of  the  two  races  shall  be  as  complete  as  practicable.  Any  officer 
or  employee  of  either  the  state  or  any  county  in  the  state  having 
charge  of  convicts  or  prisoners  who  shall  violate  or  permit  the 
violation  of  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  not  more  than  fifty  dollars  or  imprisoned 
not  more  than  thirty  days. 

1909,  c.  832. 

3596b.  Working  convicts  in  wrong  uniform.  Any  superin- 
tendent of  convicts  or  other  person  in  authority  who  shall  violate 
sections  three  thousand  two  hundred  and  eighty-six  (a)  to  three  thou- 
sand two  hundred  and  eighty-six  (d),  both  inclusive,  shall  be  guilty 
of  a  misdemeanor,  and  fined  or  imprisoned,  or  both,  in  the  discre- 
tion of  the  court;  and,  moreover,  be  liable  in  damage  to  the  party 
aggrieved,  to  be  recovered  in  a  civil  action,  which  action  may  be 
brought  in  either  the  county  from  which  the  party  was  sentenced 
or  the  county  in  which  the  wrong  was  done. 

1911,  c.  64,  s.  5. 

3610a.  Inspector  interested  in  oil  manufacture  or  vending. 

Any  oil  inspector  who,  while  in  office,  shall  be  interested,  directly 
or  indirectly,  in  the  manufacture  or  vending  of  any  of  the  illumi- 
nating oils,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
shall  be  fined  not  less  than  three  hundred  dollars. 

1909,  c.  554,  s.  10. 

3615. 

In  a  trial  for  perjury,  the  burden  is  not  upon  the  defendant  to  show  the 
truth  of  the  matter:  State  v.  Cline,  150-854. 

3620.   [Amended  by  adding  at  the  end  of  said  section  the 

following:  "or  to  cases  of  assault  or  assault  and  battery  by  any 
man  or  boy  over  eighteen  years  of  age  on  any  female  person."] 

1911,  c.  193. 

3631. 

Upon  jury  returning  verdict  of  guilty  of  murder  in  the  first  degree  "with 
mercy,"  the  judge,  upon  polling  the  jury  and  finding  that  only  one  said  "with 
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mercy,"  properly  instructed  jury  to  retire  and  bring  in  a  proper  verdict:  State 
v.  McKay,  150-813. 

Where  there  is  no  evidence  of  manslaughter  it  is  correct  for  judge  to  charge 
jury  that,  upon  competent  evidence,  to  return  a  verdict  of  murder  in  the  first 
or  second  degree,  or  not  guilty:  State  v.  McKay,  150-813. 

Sufficient  circumstantial  evidence:  State  v.  McKay,  150-813. 

Sufficient  evidence  of  premeditation  and  deliberation:  Ibid. 

Sufficient  evidence  of  malice:  Ibid. 

Under  an  indictment  for  murder,  evidence  of  the  dangerous  or  violent 
character  of  deceased  is  not  admissible  when  there  is  no  evidence  of  self- 
defense:  State  v.  Dunlap,   149-550. 

When  killing  with  a  deadly  weapon  is  established  or  admitted,  and  the 
plea  is  self-defense,  two  presumptions  arise,  (1 )  that  the  killing  was  unlawful, 
and  (2)  that  it  was  done  with  malice:  State  v.  Fowler,  151-731. 

An  unlawful  killing  is  manslaughter  and  when  it  is  done  with  malice  it  is 
at  least  murder  in  second  degree:  Ibid. 

The  presumption  is  that  the  prisoner  is  sane;  the  burden  is  upon  him  to 
show  otherwise:  State  v.  Cloninger,  149-567. 

When  established  or  admitted  that  defendant  intentionally  killed  deceased 
with  a  deadly  weapon,  malice  is  presumed,  and  the  burden  of  proof  is  on  de- 
fendant to  satisfy  the  jury  of  circumstances  which  justify  his  act  or  mitigates 
it  to  manslaughter:  State  v.  Quick,  150-820;  State  v.  Roberson,  150-837. 

In  order  to  convict  of  murder  in  first  degree  there  must  be  evidence  that 
the  fact  of  the  killing  was  weighed  and  considered,  resulting  in  the  fixed  pur- 
pose to  kill;  but  length  of  time  between  forming  the  purpose  and  the  act  is 
not  material:  State  v.  Roberson,  150-837. 

Sufficient  evidence  of  deliberation  and  premeditation:  State  v.  Roberson, 
150-837. 

Where  killing  with  deadly  weapon  admitted,  burden  is  upon  the  state  to 
show  premeditation  and  deliberation:  State  v.  Roberson,  150-837. 

Sufficiency  of  evidence  to  convict  of  second  degree:  State  v.  Hinson,  150- 
827. 

As  to  dying  declarations  being  admissible:  State  v.  Quick,  150-820. 

In  a  trial  for  murder  in  second  degree  where  the  killing  with  a  deadly 
weapon  is  admitted,  declaration  made  by  prisoner  to  witness  that  he  had  to 
kill  deceased  is  nothing  but  an  admission  of  the  homicide  alone  and  leaves 
the  burden  on  defendant  to  reduce  it  to  manslaughter  or  self-defense:  State 
v.  Patterson,   149-533. 

Insanity  as  a  defense:  State  v.  Banner,  149-519. 

Under  plea  of  insanity  as  a  defense,  it  is  not  competent  to  show  the  violent 
and  dangerous  character  of  deceased:  State  v.  Banner,  149-519. 

As  to  testimony  of  non-expert  witnesses  as  to  mental  capacity  of  prisoner, 
see  State  v.  Banner,  149-519, 

Where  prisoner  convicted  of  second  degree  murder,  not  reversible  error 
for  judge  to  charge  that  there  was  no  sufficient  evidence  to  convict  of  first 
degree:  State  v.  Fisher,   149-557. 

Where  there  is  no  evidence  of  self-defense,  testimony  of  dangerous  charac- 
ter of  deceased  should  be  excluded:  State  v.  Fisher,  149-557. 

Manslaughter  may  be  committed  when  a  person  kills  both  unlawfully  and 
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intentionally,  as,  when  the  passion,  aroused  by  provocation  which  the  law 
deems  adequate,  displaces  malice  and  is  regarded  as  a  mitigating  circumstance 
reducing  the  crime  to  manslaughter:  State  v.  Baldwin,  152-822. 

The  presence  of  malice  is  always  necessary  to  constitute  murder  in  the 
first  or  second  degree:  State  v.  Baldwin,   152-822. 

As  to  it  being  necessary  for  prisoners  on  trial  to  be  present  at  every  stage  of 
proceeding,  see  State  v.  Dry,  152-813. 

Motive  as  a  circumstance  dwelt  upon  by  the  court:  State  v.  Stratford, 
149-483. 

Where  solicitor  has  elected  not  to  prosecute  for  murder  in  first  degree, 
and  the  evidence  points  either  to  suicide  or  first  degree  murder,  it  was  not 
error  for  the  judge  to  charge  the  jury  that  they  must  render  a  verdict  of  murder 
in  the  second  degree  or  acquittal:  State  v.  Stratford,  149-483. 

Upon  trial  under  indictment  for  murder,  evidence  of  threats  by  prisoner 
against  deceased  two  weeks  before  homicide  are  admissible:  State  v.  Strat- 
ford, 149-483. 

When  previous  ill  feeling  has  existed  between  the  parties  and  they  meet 
accidentally,  and  a  fight  ensues  in  which  one  of  them  is  killed,  malice  will 
not  be  presumed  from  the  existence  of  the  old  grudge,  unless  the  circumstances 
of  the  case  make  it  appear:  State  v.  Baldwin,  152-822. 

Case  in  which  certain  words  of  prisoner  immediately  after  the  killing, 
which  otherwise  would  indicate  that  he  killed  with  a  fixed  design,  should  be 
regarded  as  the  not  unnatural  expression  of  an  angered  man  who  had  passed 
through  a  fatal  encounter  with  his  fellowman  and  should  be  referred  to  the 
occurrence  itself,  and  not  construed  as  an  expression  of  a  preconceived  definite 
purpose  to  kill:  State  v.  Baldwin,  152-822. 

In  a  defense  of  transitory  insanity  at  the  time  killing  was  done,  it  is  com- 
petent for  man's  wife  to  testify  what  she  told  prisoner  that  caused  his  alleged 
insanity,  but  incompetent  to  show  the  truth  or  falsity  of  what  she  told  him: 
State  v.  Green,  152-835. 

A  son  entering  a  fight  to  protect  his  father  can  justify  his  act  in  killing  his 
father's  assailant  only  under  the  same  circumstances  that  would  justify  his 
father's  act  in  self-defense:  State  v.  Cox,  153-638. 

The  admission  that  homicide  was  committed  by  prisoner  with  a  deadly 
weapon,  raises  the  presumption  that  it  was  done  with  malice,  and  raises  a 
presumption  of  murder  in  the  second  degree,  casting  upon  the  prisoner  the 
burden  of  showing  matters  that  will  mitigate  it  to  manslaughter  or  prove  self- 
defense:  State  v.  Cox,  153-638.    ]        \  [    '    ' 

As  to  what  is  self-defense,  excessive  force,  etc.,  and  as  to  the  right  to  plead 
self-defense,  see  State  v.  Cox,  153-638. 


3632. 

As  to  what  constitutes  manslaughter,  see  State  v.  Quick,  150-820. 

Evidence  held  sufficient  to  sustain  conviction  of  aider  and  abettor  in  man- 
slaughter: State  v.  Cloninger,  149-567. 

Where  killing  found  or  admitted  to  have  been  with  a  deadly  weapon  and 
defendant's  plea  is  self-defense,  the  burden  is  upon  him  to  rebut  the  presump- 
tion that  it  was    unlawful  or  done  with  malice,  and  upon  rebutting  the  pre- 
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sumption  of  malice  the  presumption  that  it  was  unlawful  remains  and  the  crime 
is  manslaughter:  State  v.  Fowler,  151-731. 

In  this  case  of  manslaughter,  punishment  for  nine  years  in  penitentiary 
is  not  excessive:  State  v.  Lance,  149-551. 

Person  recklessly  firing  pistol  from  moving  train  killing  someone,  guilty 
of  manslaughter:  State  v.  Lance,  149-551. 

3640. 

A  husband  who  slanders  his  wife  is  not  indictable  under  this  section:  State 
v.  Fulton,  149-485   (but  see  concurring  opinion  of  Justice  Walker.) 

3647c.  Person  holding  himself  out  as  an  optometrist.     Any 

person  who  shall  hold  himself  out  to  the  public  as  a  practitioner  of 
optometry  without  a  certificate  of  registration  provided  for  by  law, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  in 
any  court  having  jurisdiction  of  misdemeanors  may  be  punished 
as  for  a  misdemeanor  by  a  fine  of  not  more  than  one  hundred 
dollars  or  imprisonment  for  not  more  than  four  months,  or  both, 
in  the  discretion  of  the  court. 

1909,  c.  444,  s.  14. 

3657.   [Amended  by  inserting  after  the  word  "therein"  and 

before  the  word  "he,"  in  line  two  of  said  section,  the  words  "or 
escape  from  the  custody  of  any  superintendent,  guard  or  officer." 

1909,  c.  872. 

3662.   [Amended  by  striking  out  word   "him"   in  the  third 
line  and  putting  in  its  place  the  words :  "any  convict  or  person  im- 
prisoned, charged  with  crime  and  awaiting  trial."] 
1911,  c.  11. 

3686. 

If  defendant  destroyed  or  demolished  a  tenement  house,  etc.,  reasonably 
and  bona  fide  believing  he  had  the  right  to  do  so,  he  would  not  be  guilty:  State 
v.  Lumber  Co.,  153-610. 

A  corporation  is  indictable  hereunder  for  the  acts  of  its  officers  or  agents: 
State  v.  Lumber  Co.,  153-610. 

3688. 

The  word  "premises"  is  synonymous  with  "land,"  and  indictment  is  not 
defective  because  one  word  used  for  the  other:  State  v.  Yellowday,  152-793. 

When  an  indictment  hereunder  alleges  the  possession  of  an  agent  for  the 
owner  named,  owner  is  in  constructive  possession  and  the  allegation  is  suf- 
ficient: State  v.  Yellowday,  152-793. 
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Not  reversible  error  for  judge  to  fail  to  charge  as  to  the  bona  fide  claim  of 
defendant  when  no  instructions  prayed:  State  v.  Yellowday,  152-793. 

Where  upon  appeal  to  superior  court,  that  court  ordered  a  warrant  for 
trespass  after  being  forbidden  to  be  amended  so  as  to  say  ''without  license 
to  do  so,"  but  the  amendment  was  not  made  and  cause  proceeded  to  trial 
and  verdict  of  guilty  entered,  whereupon  motion  was  made  in  arrest  of  judg- 
ment: Held,  it  ought  not  to  be  granted:  State  v.  Yellowday,  152-793. 

3689a.  [Amended  by  striking  out  all  after  the  word  "America" 
in  line  three  thereof  down  to  and  including  the  word  "states"  in 
line  eight  thereof.] 

1909,  c.  37. 

3689b.  Disposing  of  timber  found  adrift  in  certain  counties. 

It  shall  be  unlawful  for  any  person,  firm  or  corporation  catching 
adrift  any  logs,  piling,  cross-ties,  timber  or  lumber  in  the  waters 
of  the  Cape  Fear  River  or  its  tributaries,  in  the  counties  of  New 
Hanover,  Brunswick,  above  the  mouth  of  Town  Creek,  or  Pender, 
to  dispose  of  or  sell  said  logs,  piling,  cross-ties,  timber  or  lumber 
without  first  advertising  for  fifteen  days  by  posting  four  notices  of 
such  sale  at  four  public  places  in  the  county  in  which  said  sale  shall 
take  place,  one  notice  to  be  posted  at  the  door  of  the  county  court- 
house, one  to  be  posted  at  the  place  where  the  sale  will  take  place, 
and  two  at  any  other  public  places  in  the  county;  said  notice  to 
particularly  describe  the  articles  to  be  sold  and  where  caught  and 
when  caught.  Any  person,  firm  or  corporation  violating  the  pro- 
visions of  this  act  shall  upon  conviction  be  fined  not  less  than  ten 
dollars  or  imprisoned  not  more  than  thirty  days. 

1909,  c.  52. 

3704. 

A  person  who  wilfully  disturbs  a  Sunday  school  was  indictable  at  common 
law  and  our  statutes  also  cover  the  case:  State  v.  Branner,  149-559. 

A  religious  meeting  at  a  private  residence  is  fully  protected  from  wrongful 
and  wilful  interruption  by  section  3704:  State  v.  Starnes,  151-724. 

3706. 

A  person  who  wilfully  disturbs  a  Sunday  school  was  indictable  at  common 
law  and  our  statutes  also  cover  the  case:  State  v.  Branner,  149-559. 

Shooting  off  a  pistol  several  times  within  a  hundred  yards  of  a  private 
residence  where  a  religious  service  was  being  held,  it  not  appearing  that  the 
accused  knew  of  such  service,  is  not  within  this  statute:  State  v.  Starnes, 
151-724. 
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3708. 

A  verdict,  "guilty  of  carrying  concealed  weapon  in  a  suit  case"  is  not  re- 
sponsive to  the  charge  in  a  bill  of  indictment  for  carrying  concealed  weapons 
contrary  to  the  statute:  State  v.  Parker,  152-790. 

3733.   [Amended  by  adding  "Swain"  after  the  word  "Dare."] 
1909,  c.  815.     For  special  act  for  Buncombe,  see   1909,  c.  271.     Special 
statute  as  to  Glen  Raven  Mills,  Alamance  county,  1909,  c.  350.     For  special 
statute  as  to  Yancey  county,  see  1909,  c.  256.    For  special  statute  as  to  Mit- 
chell county,  1909,  c.  111. 

3739.   [Repealed.] 

1911,  167. 

3739a.    [Repealed.] 

1911,  c.  167. 

3739b.   [Repealed.] 

1911,  c.  167. 

3746.  [Amended  by  adding  after  the  word  "misdemeanor," 
in  line  six  thereof,  the  following:  "Moreover,  the  state  board  of 
education  can  recover  from  any  person  cutting  timber  on  its  land 
three  times  the  value  of  the  timber  which  is  cut."] 

1909,  c.  891. 

3749. 

A  common  carrier  cannot  place  an  embargo  on  its  customer  or  patron  so 
as  to  discriminate  against  him  or  those  dealing  with  him;  if  it  does,  it  is  indict- 
able: Garrison  v.  Railroad,  150-575. 

A  railroad  corporation  in  the  hands  of  receivers  is  not  criminally  liable  for 
the  acts  of  its  receivers:  State  v.  Railroad,  152-785. 

3749a. 

A  railroad  company  in  the  hands  of  receivers  is  not  criminally  liable  for 
the  acts  of  its  receivers:  State  v.  Railroad,  152-785. 

3753a.  Allowing  locomotives  on  main  lines  without  electric 
headlights.  Any  company,  corporation,  lessee,  manager  or 
receiver  violating  the  provisions  of  section  two  thousand  six  hun- 
dred and  seventeen  (a)  with  reference  to  electric  headlights  on 
locomotives  shall  be  guilty  of  a  misdemeanor. 
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3754.   [Amended  by  striking  out  the  word   ''misdemeanor,' 
in  line  twelve  and  inserting  the  word  "felony."] 
1911,  c.  200. 


3754a. 

A  railroad  corporation  in  the  hands  of  receivers  is  not  criminally  liable  for 
the  acts  of  its  receivers:  State  v.  Railroad,  152-785. 


3754b. 

A  fireman  cannot  recover  from  a  railroad  company  for  injury  caused  by 
the  company  working  him  over  the  time  allowed  by  law,  both  being  in  pari 

delicto:  Lloyd  v.  Railroad,  151-536. 

ft 

3763.  [Amended  by  inserting  after  the  word  "train,"  in  line 
four  of  said  section,  the  words  "or  any  person  thereon."] 

1911,  c.  179. 

A  motion  for  arrest  of  judgment  because  indictment  hereunder  did  not 
contain  the  word  "feloniously"  will  be  denied:  State  v.  Holden,  153-606. 
Section  referred  to  in  State  v.  Holder,  153-606. 

3763a.  Making  duplicate  switch-lock  keys.  It  shall  be 
unlawful  for  any  person  to  make,  manufacture,  sell  or  give  away 
to  any  other  person  any  duplicate  key  to  any  lock  used  by  any 
railroad  company  in  this  state  on  its  switches  or  switch  tracks,  ex- 
cept upon  the  written  order  of  that  officer  of  such  railroad  company 
whose  duty  it  is  to  distribute  and  issue  switch-lock  keys  to  the 
employees  of  such  railroad  company.  Any  person  violating  the 
provisions  of  this  section  shall  be  guilty  of  a  misdemeanor  and  shall 
be  fined  or  imprisoned,  or  both,  in  the  discretion  of  the  court. 

1909,  c.  795. 

3769.  [Amended  by  striking  out  "Haywood"  and  the  words 
"and  Rockingham"  and  adding  the  word  "Mitchell"  in  the  list  of 
counties.  Also  amended  by  inserting  after  the  word  "railing"  in 
the  third  line  the  words  "or  smooth  wire  or  wire  board,"  this 
amendment  not  applying  to  Rutherford  county.] 

1909,  cc.  318,  629,  604,  810. 

A  board  fence  with  strands  of  barbed  wire  on  the  top,  built  within  ten  yards 
of  a  public  highway,  is  within  the  meaning  of  the  section:  State  v.  Thomas, 
149-565. 
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3779. 

Warrant  defective  in  failing  to  allege  that  defendant  was  assigned  to  work 
the  road  described,  and  in  failing  to  negative  the  payment  of  the  one  dollar 
allowed  by  law  in  lieu  of  such  services:  State  v.  Green,  151-729. 

3793. 

For  special  act  relating  to  Sampson  county,  see  1909,  c.  199;  Harnett  and 
Johnston  counties,  see  1909,  c.  201;  Cumberland  county,  see  1909,  c.  191; 
Anson  county,  1909,  c.  31;  Edgecombe,  Rowan  and  Nash  counties,  1909,  c. 
410. 

3793a.  Violating  motor  vehicle  law;  punishment  for  subse- 
quent offenses.  Any  person  violating  any  of  the  provisions  of 
the  motor  vehicle  law,  sections  three  thousand  eight  hundred  and 
seventy-six  (a)  to  three  thousand  eight  hundred  and  seventy-six 
(t),  shall  be  guilty  of  a  misdemeanor,  and  anyone  who  shall  be 
convicted  thereof  or  who  shall  plead  guilty  to  any  complaint  for 
the  violation  thereof  shall  be  punished  by  a  fine  not  exceeding  fifty 
dollars  and  costs  of  prosecution  or  by  imprisonment  not  exceeding 
twenty  days,  or  both;  for  the  second  offense  or  any  subsequent 
offense  he  shall  be  punished  by  a  fine  not  exceedig  fifty  dollars 
and  costs  of  prosecution  or  by  imprisonment  for  not  exceeding 
thirty  days,  or  both,  and  upon  conviction  for  the  third  offense  the 
certificate  of  such  owner  shall  be  canceled  for  the  space  of  six 
months.     This  shall  not  apply  to  New  Hanover  county. 

1909,  c.  445,  s.  18. 

3803.  [Amended  by  inserting  the  words  "Harnett  and  Gates" 
after  the  word  "Chowan,"  in  line  ten  thereof.  Also  amended  by 
inserting  the  word  "Carteret"  between  "Rockingham"  and  "Bertie."] 

1909,  c.  865. 

3806.  [Amended  by  striking  out,  after  the  word  "misdea- 
meanor"  in  line  five  everything  down  to  and  including  the  word 
"months"  in  line  eleven,  and  inserting  the  words  "and  shall  be 
fined  or  imprisoned  in  the  discretion  of  the  court."] 

1909,  c.  713. 

Where  pharmacist  has  been  found  guilty  of  selling  cocaine  his  license  is 
revoked  and  the  board  of  pharmacy  cannot  renew  it:  Thomas  v.  Bd.  of  Phar- 
macy, 152-373. 

Where  pharmacist  found  guilty  of  selling  cocaine  and  his  license  is  thereby 
revoked,  board  of  pharmacy  cannot  afterwards  grant  him  a  license:  Thomas 
v.  Board  of  Pharmacy,  152-373. 
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3807a.  Distributing  feeding  stuffs  without  being  stamped  or 
tagged.  Any  manufacturer,  importer,  jobber,  agent  or  dealer 
who  shall  sell,  offer  or  expose  for  sale  or  distribute  in  this  state  any 
concentrated  commercial  feeding  stuff  without  having  '^attached 
thereto  or  furnished  therewith  such  tax  stamps,  labels  or  tags  as 
required  by  the  provisions  of  section  three  thousand  nine  hundred 
and  sixty-five,  or  who  shall  use  the  required  tax  stamps,  labels  or 
tags  a  second  time  to  avoid  the  payment  of  the  tonnage  tax,  or  any 
manufacturer,  importer,  jobber,  agent  or  dealer  who  shall  counter- 
feit or  use  a  counterfeit  of  such  tax  stamps,  labels  or  tags  shall  be 
guilty  of  a  violation  of  law. 

1909,  c.  149,  s.  10. 


3807b.  Violating  law  as  to  concentrated  food  stuffs.     Any 

manufacturer,  importer,  jobber,  agent  or  dealer  who  shall  violate 
any  of  the  provisions  of  sections  three  thousand  nine  hundred  and 
sixty-two  to  three  thousand  nine  hundred  and  sixty-eight,  inclu- 
sive, upon  conviction  thereof,  shall  be  fined  not  exceeding  fifty 
dollars  for  the  first  offense  nor  more  than  two  hundred  dollars  for 
each  subsequent  offense,  and  the  proceeds  from  such  fines  shall  be 
covered  into  the  state  treasury  for  use  of  the  department  of  agricul- 
ture in  executing  the  provisions  of  these  sections. 

1909,  c.  149,  s.  12. 

3810a.  Agricultural  seeds.  Any  person  selling  or  exposing 
for  sale  any  of  the  seeds  specified  in  sections  three  thousand  nine 
hundred  and  seventy-eight  (g)  and  three  thousand  nine  hundred 
and  seventy-eight  (h)  which  are  mixed,  adulterated  or  misbranded, 
or  any  agricultural  seeds  which  do  not  comply  with  sections  three 
thousand  nine  hundred  and  seventy-eight  (d),  three  thousand  nine 
hundred  and  seventy-eight  (e),  and  three  thousand  nine  hundred 
and  seventy-eight  (f),  and  any  person  who  shall  prevent  or  attempt 
to  prevent  any  inspector  or  other  employee  or  agent  of  the  depart- 
ment of  agriculture  in  the  discharge  of  his  duties  or  violate  any  of 
the  provisions  of  this  subchapter  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  not  more  than  one  hundred  dol- 
lars or  imprisoned  at  the  discretion  of  the  court :  Provided,  that 
no  one  shall  be  convicted  of  violation  under  the  provisions  of 
section  three  thousand  nine  hundred  and  seventy-eight  (d)  if  he 
shall  prove  that  the  weed  seeds  named  therein  are  present  in  quan- 
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tities  of  not  more  than  one  in  ten  thousand  and  that  due  diligence 
has  been  used  to  find  and  remove  said  seed. 

1909,  c.  924,  s.  13. 

3810b.  Selling  seed  without  license.  Any  person,  firm  or 
corporation  selling  or  attempting  to  sell  seed  in  this  state  without 
procuring  the  prescribed  license,  or  any  person,  firm  or  corporation 
violating  any  other  provision  of  the  law  with  reference  to  selling 
adulterated  seeds  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  or  imprisoned,  in  the  discretion  of  the  court. 

1909,  c.  924,  s.  19. 

3814a.  Selling   unregistered    stock    and   poultry   medicines. 

Any  person,  company,  corporation  or  agent  that  shall  offer  for 
sale  or  expose  for  sale  any  package  or  sample  or  any  quantity  of 
any  condimental,  patented,  proprietary  or  trade-marked  "stock  or 
poultry  tonic,"  "stock  or  poultry  regulator,"  "stock  or  poultry  con- 
ditioner," or  any  similar  preparation,  regardless  of  the  title  under 
which  it  is  sold,  which  has  not  been  registered  as  required  by  sec- 
tion three  thousand  eight  hundred  and  sixty-eight  (g),  or  which 
may  have  been  registered,  but  subsequently  found  by  an  analysis 
or  examination  made  by  or  under  the  direction  of  the  commissioner 
of  agriculture  to  violate  any  of  the  provisions  of  the  subchapter 
headed,  "Stock  or  Poultry  Medicines,"  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  in  the  sum 
of  fifty  dollars  for  the  first  offense  and  in  the  sum  of  one  hundred 
dollars  for  each  subsequent  offense. 

1909,  c.  556,  s.  3. 

3822a.  Selling  oil    without    label;    altering    labels.     If    any 

person,  manufacturer  or  dealer  shall  sell  or  offer  for  sale  in  this 
state  any  of  said  illuminating  oils  and  fluids  before  first  having  the 
same  labeled  and  tagged  as  required  by  the  regulations  adopted  by 
the  board  of  agriculture,  he  shall  be  guilty  of  a  misdemeanor  and 
on  conviction  be  fined  not  exceeding  three  hundred  dollars,  and  the 
said  oils  and  fluids  be  forfeited  and  sold,  and  the  proceeds  thereof 
go  to  the  common  school  fund  of  the  state.  If  any  manufacturer 
or  dealer  of  said  illuminating  oils  or  fluids  shall,  with  intent  to 
deceive  or  defraud,  alter  or  erase  the  label  or  tag  to  indicate  a 
different  flash  test,  gravity  or  quantity  than  is   indicated  by  the 
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label  or  stamp  attached  to  the  vessel,  he  shall  on  conviction  be  fined 
not  exceeding  fifty  dollars  for  every  such  offense. 

1909,  c.  554,  s.  9. 

3827.  [Repealed,  and  the  following  enacted  in  its  stead:] 
Any  manufacturer,  importer,  jobber,  agent  or  dealer  who  refuses 
to  comply  with  the  requirements  of  the  provisions  of  sections  three 
thousand  nine  hundred  and  sixty-two  to  three  thousand  nine  hun- 
dred and  sixty-eight,  inclusive,  or  any  manufacturer,  importer,  job- 
ber, agent  or  dealer  or  person  who  shall  impede,  obstruct,  hinder  or 
otherwise  prevent  or  attempt  to  prevent  any  chemist,  inspector  or 
other  authorized  agent  in  the  performance  of  his  duty  in  connection 
with  the  provisions  of  such  sections,  shall  be  guilty  of  a  violation 
thereof. 

1909,  c.  149,  s.  11. 

3844. 

It  being  established  that  a  railroad  freight  train  was  run  on  Sunday  the 
burden  still  rests  upon  the  state  to  show  beyond  a  reasonable  doubt  that  it 
was  run  with  the  permission  of  the  railroad  company:  State  v.  Railroad,  149- 
470. 

3844a.  Running  excursion  trains  on  Sunday  in  Northampton 
and  Bertie.  It  shall  be  unlawful  for  any  railroad  company  to 
operate,  run  or  permit  to  be  run  on  the  Sabbath  day,  commonly 
called  Sunday,  in  the  counties  of  Bertie  and  Northampton,  any 
excursion  train  on  or  over  any  railroad  over  which  no  regular 
passenger  train  is  run  and  operated  on  Sunday :  Provided,  how- 
ever, this  shall  not  apply  to  trains  run  on  Saturday  and  being  un- 
avoidably delayed  and  thereby  having  to  return  on  Sunday.  Any 
railroad  company  violating  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not 
less  than  two  hundred  and  fifty  dollars  nor  more  than  five  hundred 
dollars  for  each  and  every  offense.  That  each  county  in  which  said 
excursion  runs  on  each  Sunday  shall  constitute  a  separate  offense. 

1909,  c.  664. 

3845a.  Tapping  or  connecting  with  telephone  or  telegraph 
wire.     It  shall  be  unlawful  for  any  person  to  tap  or  make  any 

connection  with  any  wire  or  apparatus  of  any  telephone  or  tele- 
graph company  operating  in  this  state,  except  such  connection  as 
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may  be  authorized  by  the  persons  or  corporation  operating  such 
wire  or  apparatus,  and  any  person  violating  any  of  the  provisions 
of  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  not  more  than  ten  dollars  or  imprisoned  not 
more  than  ten  days  for  each  offense.  Each  day's  continuance  of 
such  unlawful  connection  shall  be  a  separate  offense. 

1911,  c.  113. 

3858.  [Amended  by  striking  out  the  word  "drinking"  in 
last  line.] 

1911,  c.  62,  s.  34. 

3861.  [Amended  by  striking  out  everything  down  to  and 
including  the  word  "waterworks"  in  line  three  and  inserting  the 
words :  "Failure  on  the  part  of  those  having  in  charge  the  manage- 
ment of  public  water  supplies."  Also  amended  by  striking  out 
"ten"  in  line  five  and  inserting  twenty-five"  and  striking  out 
"twenty-five"  in  line  six  and  inserting  "one  hundred."] 

1911,  c.  62,  s.  59. 

3862.  [Repealed,  and  the  following  enacted  in  its  place:]  If 
any  person  shall  defile,  corrupt,  or  make  impure  any  well,  spring, 
drain,  branch,  brook,  creek,  or  other  source  of  public  water  supply 
by  collecting  and  depositing  human  excreta  on  the  watershed,  or 
depositing  or  allowing  to  remain  the  body  of  a  dead  animal  on  the 
watershed,  or  in  any  other  manner,  and  if  any  person  shall  destroy 
or  injure  any  pipe,  conductor  of  water,  or  other  property  pertain- 
ing to  an  aqueduct,  or  shall  aid  and  abet  therein,  he  shall  be  guilty 
of  a  misdemeanor. 

1911,  c.  62,  s.  32. 

3862a.  Towns,  etc.,  not  having  sewerage  system.  All  schools, 
hamlets,  villages,  towns,  or  industrial  settlements  which  are  now 
located  or  may  be  hereafter  located  on  the  shed  of  any  public  water 
supply  not  provided  with  a  sewerage  system  shall  provide  and 
maintain  a  reasonable  system  approved  by  the  state" board  of  health 
for  collecting  and  disposing  of  all  accumulations  of  human  excre- 
ment within  their  respective  jurisdiction  or  control.  Any  one  re- 
fusing or  neglecting  to  comply  with  the  requirements  of  this  section 
shall  be  guilty  of  a  misdemeanor  and  fined  not  less  than  ten  dollars 
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nor  more  than  fifty  dollars  or  imprisoned  for  not  less  than  ten  nor 
more  than  thirty  days. 

1911,  c.  62,  s.  35. 

3876a.  Definitions.  The  term  and  words  "motor  vehicles," 
shall  be  construed  to  mean  all  vehicles  propelled  by  power,  other 
than  muscular  power,  except  traction  engines  and  such  motor 
vehicles  as  run  only  upon  rails  or  tracks.  The  term  and  words 
"highway"  or  "public  highway"  shall  be  construed  to  mean  any 
public  highway,  township,  county  or  state  road,  or  any  country 
road,  any  public  street,  alley,  park,  parkway,  driving  or  public 
place  in  any  city,  village  or  town.  The  term  and  words  "business 
portion  of  any  city  or  village"  shall  be  construed  to  mean  the 
territory  of  a  city  or  incorporated  village  contiguous  to  a  public 
highway  which  is  at  that  point  either  wholly  or  partially  built  up 
with  structures  devoted  to  business. 

1909,  c.  445. 

3876b.  Owners  must  register  their  motor  vehicles  with 
secretary  of  state.  Every  person  now  owning  or  hereafter 
acquiring  a  motor  vehicle  shall,  for  every  vehicle  owned  by  him, 
file  in  the  office  of  the  secretary  of  state  a  statement  containing  the 
name  and  address,  with  a  brief  description  of  the  vehicle  so  owned 
by  him  to  be  registered,  including  the  name  of  the  maker,  factory 
number,  style  of  vehicle  and  motor  power,  on  a  blank  to  be  prepared 
and  furnished  by  said  secretary  of  state  for  that  purpose.  Upon 
the  filing  of  said  statement,  as  aforesaid,  said  secretary  of  state 
shall  register  such  motor  vehicle  in  a  book  or  index  to  be  kept 
for  that  purpose  and  assign  it  a  distinctive  number,  and  shall 
forthwith  issue  and  deliver  to  the  owner  of  such  motor  vehicle 
a  certificate  of  registration,  together  with  a  seal,  of  aluminum  or 
other  suitable  metal,  which  said  seal  shall  be  circular  in  form, 
approximately   two    inches   in   diameter,    and    shall   have   stamped 

thereon   the   words    "Registered    Motor   Vehicle    No ,    North 

Carolina,"  with  the  registration  number  and  any  other  data  deemed 
necessary  by  the  secretary  of  state  inserted  therein,  which  said 
seal  shall  thereafter  at  all  times  be  conspicuously  displayed  on  the 
motor  vehicle  to  which  such  number  has  been  assigned.  The  said 
certificate  of  registration  shall  contain  the  same  words  and  number 
as  the  seal,  and  shall  further  contain  the  name  of  the  owner  of  the 
vehicle  so  registered  as  aforesaid,  his  address,  the  name  of  maker 
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of  the  said  vehicle,  factory  number,  style  and  motor  power,  and 
the  date  of  registration,  which  date  of  registration  shall  he  the 
day  on  which  the  application  is  received  at  the  office  of  the  sec- 
retary of  state.  Such  certificate  of  registration  shall  remain  in 
force  for  one  year  from  and  after  the  first  day  of  July  of  each 
year.  Applications  for  renewal  of  any  certificate  of  registration 
shall  be  made  to  the  secretary  of  state  any  time  within  thirty 
days  previous  to  the  date  of  the  expiration  of  such  certificate,  and 
if  no  application  for  a  renewal  is  received  during  the  time  above 
mentioned  the  secretary  of  state  shall  cancel  such  certificate  and 
reissue  the  number.  For  the  registration  and  issuing  of  a  certify 
cate  and  seal  a  fee  of  five  dollars  shall  be  paid  to  the  secretary  of 
state,  and  a  fee  of  one  dollar  for  each  renewal  of  the  same:  Pro- 
vided, no  registration  of  motorcycles  shall  be  required :  Provided 
further,  that  of  the  fee  of  five  dollars  paid  to  the  secretary  of 
state  three  dollars  shall  be  paid  by  the  treasurer  of  the  state  to 
the  treasurer  of  the  county  in  which  the  owner  of  said  auomobile 
resides,  to  be  used  for  the  public  roads  in  said  county. 
1909,  c.  445,  s.  2. 

3876c.  Upon  sale  of  registered  motor  vehicle,  duty  of  vendor. 

Upon  the  sale  of  a  registered  motor  vehicle,  registered  in  accord- 
ance with  the  above  section,  the  vendor  shall  return  to  the  secretary 
of  state  within  ten  days  from  the  date  of  such  sale  his  said  cer- 
tificate and  seal,  and  such  certificate  shall  be  canceled  and  the  num- 
ber reissued  by  the  secretary  of  state :  Provided,  that  the  vendor 
may,  upon  application  at  the  time  of  returning  such  certificate  and 
seal,  have  a  new  certificate  issued  to  him,  containing  the  original 
registration  number  for  a  motor  vehicle  described  in  such  applica- 
tion and  owned  by  him  and  which  is  not  licensed  under  the  law.  A 
fee  of  one  dollar  shall  be  paid  to  the  secretary  of  state  for  the 
issue  of  such  new  certificate,  which  shall  remain  in  force  until  the 
first  day  of  July  following  the  date  of  issue. 

1909,  c.  445,  s.  3. 

3876d.  Must  display  number  assigned  to  it  by  secretary  of 
state;  must  before  dark  have  lights;  unlawful  to  display  wrong 
number.     In  addition  to  the  conspicuous  display  of    the   seal, 

as  provided  in  section  three  thousand  eight  hundred  and  seventy- 
six  (b)  it  shall  be  the  duty  of  the  owner  of  each  and  every  motor 
vehicle  at  all  times  to  have  displayed  upon  the  front  and  rear  of 
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the  body  of  such  vehicle,  in  such  manner  as  to  be  plainly  visible, 
the  number  assigned  to  it  by  the  secretary  of  state,  said  number  to 
be  in  Arabic  numerals,  black  on  white  ground,  or  white  on  black 
ground,  and  not  less  than  three  inches  in  height,  and  each  stroke 
to  be  of  a  width  not  less  than  one-half  inch,  and  also  as  a  part  of 
said  number  the  name  of  the  state,  in  full  or  abbreviated,  and  of 
the  same  color  and  on  the  same  ground  as  the  numerals,  the  letters 
of  the  name  to  be  not  less  than  one  inch  in  height.  There  shall  also 
be  displayed  upon  every  motor  vehicle  in  use  upon  any  public 
highway  during  the  period  from  one  hour  after  sunset  to  one  hour 
before  sunrise  two  lamps  in  the  front  of  said  motor  vehicle,  show- 
ing a  white  light,  visible  within  a  reasonable  distance  in  the  direction 
which  such  vehicle  is  proceeding,  and  also  a  red  light  in  the  rear  of 
said  motor  vehicle  and  visible  for  a  reasonable  distance  in  the  re- 
verse direction :  Provided,  that  it  shall  be  unlawful  to  display  more 
than  one  registration  number  upon  the  rear  of  such  motor  vehicle 
or  a  number  which  does  not  entitle  the  holder  thereof  to  operate 
such  motor  vehicle  upon  the  public  highway  of  the  state. 

1909,  c.  445,  s.  4. 

3876e.  No  motor  vehicle  operated  without  displaying  regis- 
tration seal  and  number.  No  motor  vehicle  shall  be  used  or 
operated  upon  the  public  highway  after  July  first,  one  thousand 
nine  hundred  and  nine,  which  shall  not  display  thereon  a  registra- 
tion seal,  and  on  the  rear  of  said  motor  vehicle  a  number  as  pro- 
vided by  law,  or  which  shall  display  thereon  a  fictitious  seal  or 
number  or  a  seal  or  number  belonging  to  any  other  vehicle. 
1909,  c.  445,  s.  5. 

3876f.    Nonresidents.       Nonresident  owners  or  operators  of 

motor  vehicle  shall  be  subject  to  the  same  requirements  and  laws 
as  resident  owners  or  operators :  Provided,  that  the  non-resident 
owner  of  a  motor  vehicle  passing  through  the  state  of  North 
Carolina  shall  not  be  required  to  register  his  vehicle. 

1909,  c.  445,  s.  6. 

3876g.  No  motor  vehicle  operated  without  complying  with 
law;  nor  when  chaffeur  intoxicated.  No  person  shall  operate 
a  motor  vehicle  upon  the  public  highway  after  July  first,  one  thou- 
sand nine  hundred  and  nine,  unless  such  person  shall  have  complied 
in  all  respects  with  the  requirements  of  law.     In  no  case  shall  a 
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person  operate  a  motor  vehicle  in  this  state  when  intoxicated,  or 
in  a  race,  or  on  a  bet  or  wager,  or  for  the  purpose  of  making  a 
record :  Provided,  nothing  herein  contained  shall  prevent  racing 
on  private  race  courses  or  tracks. 

1909,  c.  445,  s.  7. 

3876h.  Fees  paid  over  to  state  treasurer;  secretary  of  state 
to  provide  blanks,  books  and  seals,  and  necessary  clerical 
assistance.  All  fees  paid  to  the  secretary  of  state  as  provided 
shall  be  paid  into  the  state  treasury  monthly.  The  secretary  of 
state  shall  provide  all  blanks,  books  and  seals  necessary,  securing 
the  same,  as  far  as  may  be,  from  the  state  printer,  and  all  other 
necessary  expenses  incurred  by  him,  and  necessary  extra  clerical 
assistance,  not  exceeding  three  hundred  dollars  per  annum,  shall 
be  paid  by  a  warrant  of  the  auditor  upon  the  treasurer. 

1909,  c.  445,  s.  8. 

3876j.  Speed  limit.     No  person  shall  operate  a  motor  vehicle 

upon  a  public  highway  at  a  rate  of  speed  greater  than  is  reasonable 
and  proper,  having  regard  to  the  traffic  and  use  of  the  highway,  or 
so  as  to  endanger  the  life  or  limb  of  any  person  or  the  safety  of  any 
property,  and  shall  not,  in  any  event,  while  upon  any  highway,  run 
at  a  higher  rate  of  speed  than  twenty-five  miles  an  hour,  and  within 
the  corporate  limits  of  all  cities  and  villages  the  rate  of  speed  shall 
not  be  greater  than  eight  miles  an  hour  in  the  business  portion  of 
any  such  city  or  village  and  not  greater  than  twelve  miles  an  hour 
in  all  other  portions  thereof,  subject,  however,  to  the  other  provis- 
ions of  law  and  to  local  regulations. 

1909,  c.  445,  s.  9. 

3876k.  Speed  limit  at  intersections  of  highways,  bridges,  etc. 

Upon  approaching  an  intersecting  highway,  a  bridge,  dam,  sharp 
curve  or  steed  descent,  and  also  in  traversing  such  intersecting 
highway,  bridge,  dam,  curve  or  descent,  a  person  operating  a 
motor  vehicle  shall  have  it  under  control  and  operate  at  such  speed 
not  to  exceed  five  miles  an  hour,  having  regard  to  the  traffic  then  on 
such  highway  and  the  safety  of  the  public. 

1909,  c.  445,  s.   10. 

38761.  Caution  upon  approaching  horses.  Upon  approach- 
ing a  horse  or  horses  or  other  draft  animals,  being  ridden,  led  or 
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driven  thereon,  a  person  operating  a  motor  vehicle  shall  slow  down 
to  a  speed  not  exceeding  eight  miles  an  hour  and  give  reasonable 
warning  of  its  approach  and  use  every  reasonable  precaution  to 
insure  the  safety  of  such  person  or  animal,  and  in  case  of  a  horse 
or  horses  or  other  draft  animals,  to  prevent  frightening  the  same. 
1909,  c.  445,  s.  11. 


3876m.  Horses  frightened,  duty  of  driver  of  motor  vehicle. 

Any  person  operating  a  motor  vehicle  shall,  at  request  or  on  signal 
from  a  person  riding,  leading  or  driving  a  horse  or  horses  or  other 
draft  animals,  guide  such  motor  vehicle  to  the  right  of  the  wrought 
or  traveled  portion  of  the  highway  and  immediately  bring  such 
motor  vehicle  to  a  stop,  and,  if  requested,  shall  cause  the  motor  of 
such  vehicle  to  cease  running  and  to  remain  stationary  and  noise- 
less so  long  as  shall  be  necessary  to  prevent  accident  and  insure  the 
safety  of  others;  and  it  shall  also  be  the  duty  of  any  male  chaffeur 
or  driver  of  any  motor  vehicle,  and  other  male  occupants  thereof 
over  the  age  of  fifteen  years,  while  passing  any  horse  or  horses  or 
other  draft  animals  which  appear  frightened,  upon  the  request  of 
the  person  in  charge  of  and  driving  such  horse  or  horses  or  other 
draft  animals,  to  give  such  personal  assistance  as  would  be  reason- 
able to  insure  the  safety  of  all  persons  concerned  and  to  prevent 
accident. 

1909,  c.  445,  s.   12. 

3876n.  Passing  other  vehicles.  Whenever  a  person  operat- 
ing a  motor  vehicle  shall  meet  on  a  highway  any  other  person  riding 
or  driving  a  horse  or  horses  or  other  draft  animals  or  any  other 
vehicle,  and  there  being  no  occasion  to  stop,  as  provided  in  the 
preceding  section,  the  person  operating  such  motor  vehicle  shall 
reasonably  turn  the  same  to  the  right  of  the  center  of  the  traveled 
portion  of  the  highway,  while  the  person  approaching  shall  like- 
wise turn  from  the  center  of  the  traveled  portion  of  the  highway 
so  as  to  pass  the  motor  vehicle  on  the  opposite  side  of  the  center 
of  the  highway  to  which  the  motor  vehicle  has  been  turned;  and 
any  person  so  operating  any  motor  vehicle  shall,  at  the  intersection 
of  a  public  highway,  keep  to  the  right  of  the  intersection  of  the 
centers  of  such  highways  when  turning  to  the  right  and  pass  to 
the  right  such  intersection  when  turning  to  the  left. 

1909,  c.  445,  s.  13. 
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3876p.  Overtaking  vehicle,  motor  vehicle  allowed  to  pass; 
chaffeurs  must  be  cautious.  If  a  vehicle  drawn  by  a  horse  or 
horses  or  other  draft  animals  or  a  motor  vehicle  be  overtaken  by 
any  motor  vehicle,  and  the  person  in  charge  of  such  motor  vehicle 
expresses  a  desire  to  pass,  it  shall  be  the  duty  of  the  driver  of  any 
such  vehicle  or  motor  vehicle  so  overtaken  as  aforesaid,  to  turn 
either  to  the  right  or  to  the  left  of  the  center  of  the  wrought  or 
traveled  portion  of  the  highway  and  give  the  person  so  making  the 
request  an  opportunity  to  pass ;  but,  in  passing  the  person  in  charge 
of  such  motor  vehicle  and  the  other  male  occupants  thereof  over 
the  age  of  fifteen  years  shall  give  such  assistance  as  they  are  able 
to  the  occupant  or  occupants  of  the  vehicle  they  are  passing,  if 
assistance  is  asked,  and  in  thus  passing  the  chaffeurs,  drivers  or 
operators  shall  use  all  due  care  to  avoid  accidents. 

1909,  c.  445,  s.   14. 

3876q.  In  case  of  accident  driver  of  motor  vehicle  must 
render  assistance  and  give  certain  information.  In  case  of 
accident  to  person  or  property  upon  any  public  highway,  due  to  the 
operation  thereon  of  any  motor  vehicle,  the  person  operating  such 
motor  vehicle  shall  stop  and  give  such  assistance  as  can  be  given, 
and  shall,  upon  request  of  the  person  injured  or  any  other  person, 
give  such  person  his  name  and  address  and,  if  not  the  owner,  the 
name  and  address  of  the  owner  of  such  motor  vehicle,  together 
with  the  registered  number  thereof. 

1909,  c.  445,  s.   15. 

3876r.  Local    authorities    may    regulate    speed,    etc.     Local 

authorities  may  make,  enforce  and  maintain  such  reasonable  or- 
dinances, rules  or  regulations  concerning  the  speed  at  which  motor 
vehicles  may  be  operated  in  any  park  or  parkway  within  a  city  or 
incorporated  village,  but  in  no  case  to  permit  a  greater  speed  than 
is  provided  by  the  general  law,  and  as  a  condition  thereto  such  local 
authorities  must,  by  signs  at  each  entrance  of  such  park  and  along 
said  parkway,  conspicuously  indicate  the  rate  of  speed  permitted  or 
required,  and  may  exclude  motor  vehicles  from  any  cemetery  or 
grounds  used  for  the  burial  of  the  dead. 

1909,  c.  445,  s.   16. 

3876s.  Rights  of  action  not  abridged.  Nothing  in  the  gen- 
eral law  shall  be  construed  to  curtail  or  abridge  the  right  of  any 
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person  to  prosecute  a  civil  action  for  damages  by  reason  of  in- 
juries to  person  or  property  resulting  from  the  negligence  of  the 
owner  or  operator  or  his  agent,  employee  or  servant  of  any  motor 
vehicle,  or  resulting  from  the  negligent  use  of  the  highway  by 
them  or  any  of  them. 

1909,  c.  445,  s.   17. 

3876t.  Secretary  of  state  to  print  list  of  motor  vehicles;  list 
furnished  for  one  dollar.  The  secretary  of  state  shall  cause  to 
be  printed  each  and  every  year  a  list  of  all  motor  vehicles  registered 
and  shall  mail  a  copy  of  said  list  to  the  sheriff  of  every  county 
and  mayor  of  every  town  and  city  requesting  a  copy :  Provided 
further,  that  a  copy  of  said  list  shall  be  furnished  upon  application 
to  any  person  requesting  same  upon  the  payment  of  one  dollar. 
Said  list  shall  contain  the  names  of  all  persons  registering  vehicles, 
their  place  of  residence,  the  make  of  vehicle  and  the  registered 
number  of  the  same. 

1909,  c.  445,  s.  21. 

3890.  [Amended  by  adding  the  following:  "The  board  of 
directors  of  any  such  association  may,  from  time  to  time,  by  resolu- 
tion adopted  by  a  vote  of  at  least  two-thirds  of  all  the  members  of 
the  board  and  duly  recorded  on  the  minutes,  borrow  money  for  the 
association  on  such  terms  and  conditions  as  they  may  deem  proper : 
Provided,  the  money  so  borrowed  shall  be  used  for  no  other  pur- 
pose than  to  make  loans  to  members  in  regular  course  of  business 
or  pay  maturing  series  of  stock :  Provided  further,  the  total  amount 
of  money  so  borrowed  shall  at  no  time  exceed  twenty-five  per 
centum  of  the  amount  then  actually  paid  into  said  association  as 
subscription  or  dues  on  installment  shares."] 

1911,  c.  61. 

3913.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
Joseph  G.  Brown,  W.  A.  Blair,  Henry  C.  Dockery,  A.  C.  McAlister 
and  Carey  J.  Hunter  be  and  they  are  hereby  appointed  as  the  mem- 
bers of  the  board  of  public  charities  of  the  state  of  North.  Carolina, 
and  that  their  terms  of  office  shall  begin  on  July  first,  one  thousand 
nine  hundred  and  nine ;  that  the  said  Carey  J.  Hunter  and  A.  C. 
McAlister  shall  each  hold  their  term  of  office  for  two  years,  and 
that  Joseph   G.    Brown   and   Henry   C.    Dockery   shall   hold   their 
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offices  for  four  years,  and  that  W.  A.  Blair  shall  hold  said  office 
for  a  term  of  six  years ;  that  all  vacancies  occurring,  for  any  cause, 
shall  be  filled  by  appointment  of  the  Governor  for  the  unexpired 
term.  He  shall  also  appoint  members  of  said  board  as  the  terms 
of  those  herein  expire,  and  the  the  term  shall  be  six  years. 

1909,  c.  500. 


3943a.   [Repealed.] 

1909,  c.  852. 

3943b.   [Repealed.] 

1909,  c.  852. 

3944a.  Sale  and  conveyance  of  test  farms;  investment  of 
proceeds.  The  board  of  agriculture  is  hereby  authorized  and 
empowered  to  sell  at  the  discretion  of  said  board  any  land  or  lands 
which  may  be  conveyed  to  the  state  or  the  department  of  agricul- 
ture for  the  purpose  of  conducting  "test  farms;"  and  that  a  deed, 
signed  by  the  commissioner  of  agriculture  and  attested  by 
the  secretary  of  the  board  of  agriculture  in  the  name  of 
the  state  and  the  board  of  agriculture,  shall  be  sufficient  to  convey 
title  to  the  purchaser  or  purchasers.  The  proceeds  of  sale,  in  case 
of  such  conveyance  or  conveyances,  shall  be  invested  by  the  board 
of  agriculture  in  other  land  or  lands  to  be  used  for  conducting 
"test  farms,"  except  so  much  of  said  money  as  may  be  necessary  to 
reimburse  anyone  who  has  contributed  to  the  purchase  money. 
This  amount  shall  be  returned  to  the  contributor  or  contributors. 

1909,  c.  97. 

3946.  [Repealed,  and  this  enacted  in  its  place:]  There  shall 
be  delivered  to  the  commissioner  a  statement  of  the  materials  or 
source  from  which  the  phosphoric  acid,  nitrogen,  and  potash  are 
each  derived  in  each  brand  of  goods  registered.  The  department 
of  agriculture  may,  under  rules  which  it  may  formulate,  furnish  to 
any  person  applying  for  the  same  the  sources  of  nitrogen,  potash, 
and  available  phosphoric  acid  contained  in  any  brand  of  fertilizer 
registered  with  the  department.  If  the  source  of  the  ingredient  is 
changed,  notification  thereof  shall  be  promptly  furnished  to  the 
department. 

1911,  c.  96. 
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3948.  [Amended  by  inserting  in  line  thirty-four  thereof,  after 
the  word  "combination"  and  before  the  word  "provided,"  the  fol- 
lowing: "except  potash  in  combination  with  lime,  which  shall  con- 
tain not  less  than  two  per  cent,  of  potash." 

1911,  c.  31. 

3949.  [Repealed,  and  the  following  enacted  in  its  place:] 
Whenever  the  commissioner  of  agriculture  shall  be  satisfied  that 
any  fertilizer  is  five  per  cent,  below  the  guaranteed  value  in  plant 
food,  it  shall  be  his  duty  to  assess  such  deficiency  against  the  manu- 
facturer of  the  fertilizer  and  require  that  twice  the  value  of  the 
deficiency  be  made  good  to  any  person  who  purchases  for  his  own 
use  such  low-grade  fertilizer;  and  should  any  fertilizer  fall  ten 
per  cent  below  the  guaranteed  value  in  plant  food,  it  shall  be  his 
duty  to  assess  three  times  the  value  of  such  deficiency  against  the 
manufacturer  of  the  fertilizer  and  require  the  same  to  be  paid  to 
the  consumer  of  such  fertilizer;  and  the  commissioner  may  seize 
any  fertilizer  belonging  to  such  manufacturer  if  the  deficiency 
shall  not  be  paid  within  thirty  days  after  notice  to  such  manu- 
facturer. If  the  commissioner  shall  be  satisfied  that  such  de- 
ficiency in  plant  food  was  due  to  the  intention  of  the  manufacturer 
of  the  same  to  defraud,  then  he  shall  assess  and  collect  from  the 
said  manufacturer  double  the  amount  of  the  deficiency  which  he 
would  have  assessed  and  collected  as  hereinbefore  provided,  and 
pay  the  same  over  to  the  consumer  of  such  fertilizer.  If  any 
manufacturer  shall  resist  such  collection  or  payment,  the  commis- 
sioner shall  immediately  publish  the  analysis  and  the  facts  in  the 
bulletin  and  in  such  newspapers  in  the  state  as  he  may  deem 
necessary. 

1911,  c.  96,  s.  2. 

3951.   [Repealed,    and   the   following   enacted   in   its   place:] 

The  department  of  agriculture  shall  have  power  at  all  times  and  at 
all  places  to  have  collected  samples  of  any  commercial  fertilizer  or 
fertilizing  materials  or  cotton-seed  meal  offered  for  sale  in  this 
state,  and  have  the  same  analyzed;  and  such  samples  shall  be  taken 
from  at  least  ten  per  centum  of  the  lot  from  which  they  may  be 
selected.  In  the  trial  of  any  suit  or  action  wherein  is  called  in 
question  the  value  of  composition  of  any  fertilizer  a  certificate 
signed  by  the  state  chemist  and  attested  with  the  seal  of  the  depart- 
ment of  agriculture,  setting  forth  the  analysis  made  by  the  state 
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chemist  of  any  samples  of  said  fertilizer  drawn  and  analyzed  by 
him  under  the  provisions  of  this  chapter  shall  be  prima  facie  proof 
that  the  fertilizer  was  of  the  value  and  constituency  shown  by  his 
said  analysis.  And  the  said  certificate  of  the  state  chemist  shall  be 
admissible  in  evidence  to  the  same  extent  as  if  it  were  his  deposi- 
tion taken  in  said  action  in  the  manner  prescribed  by  law  for  the 
taking  of  depositions.  The  department  shall  not  have  any  sample 
analyzed  that  is  not  drawn  and  forwarded  to  the  department  in 
accordance  with  the  regulations  which  it  may  adopt. 
1911,  c.  96,  s.  3. 

3962.  [This  section  repealed,   and  the  following  enacted  in 

its  stead :]  The  term  "concentrated  commercial  feeding  stuffs" 
shall  be  held  to  include  all  feeds  used  for  live  stock  and  poultry, 
except  hays,  straws  and  corn  stover,  when  the  same  are  not  mixed 
with  other  materials,  nor  shall  it  apply  to  the  whole  seeds  or  grains 
of  cereals  when  not  mixed  with  other  materials. 

1909,  c.   149,  s.  2. 

3963.  [This  section  repealed,   and  the  following  enacted  in 

its  stead:]  Every  lot  or  parcel  of  concentrated  commercial  feeding 
stuff  sold,  offered  or  exposed  for  sale  within  this  state  shall  have 
affixed  thereto  or  printed  thereon,  in  a  conspicuous  place  on  the 
outside  thereof,  a  legible  and  plainly  printed  statement  in  the 
English  language  clearly  and  truly  certifying  the  weight  of  the 
package  (Provided,  that  all  concentrated  commercial  feeding  stuffs 
shall  be  in  standard-weight  bags  or  packages  of  twenty-five,  fifty, 
seventy-five,  one  hundred,  one  hundred  and  twenty-five,  one  hun- 
dred and  fifty,  one  hundred  and  seventy-five,  and  two  hundred 
pounds)  ;  the  name,  brand  or  trade-mark  under  which  the  article  is 
sold;  the  name  and  address  of  the  manufacturer,  jobber  or  im- 
porter; the  names  of  each  and  all  ingredients  of  which  the  article 
is  composed ;  a  guarantee  that  the  contents  are  pure  and  unadulter- 
ated, and  a  statement  of  the  maximum  percentage  it  contains  of 
crude  fiber,  and  the  percentage  of  crude  fat,  and  the  percentage  of 
crude  protein,  and  the  percentage  of  carbohydrates,  allowing  one 
per  cent,  of  nitrogen  to  equal  six  and  one-fourth  per  cent,  of  pro- 
tein, all  four  constitutents  to  be  determined  by  the  methods  in  use 
at  the  time  by  the  association  of  official  agricultural  chemists  of  the 
United  States. 

1909,  c.  149. 
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3964.  [Repealed,  and  the  following  enacted  in  its  stead:] 
The  commissioner  of  agriculture  shall  have  the  power  to  refuse 
the  registration  of  any  concentrated  commercial  feeding  stuff  under 
a  name  which  would  be  misleading  as  to  the  materials  of  which  it 
is  composed,  or  when  the  names  of  each  and  all  ingredients  of 
which  it  is  composed  are  not  stated,  or  where  it  does  not  comply 
with  the  standards  and  rulings  adopted  by  the  board  of  agriculture. 
Should  any  concentrated  commercial  feeding  stuffs  be  registered 
and  it  is  afterwards  discovered  that  they  are  in  violation  of  any 
of  the  provisions  of  this  subchapter,  the  commissioner  of  agricul- 
ture shall  have  the  power  to  cancel  such  registration. 

1909,  c.  149,  s.  5. 


3965.  [Repealed,  and  the  following  enacted  in  its  stead:] 
Each  and  every  manufacturer,  importer,  jobber,  agent  or  seller  of 
any  concentrated  commercial  feeding  stuff,  as  defined  in  section  three 
thousand  nine  hundred  and  sixty-two,  shall  pay  to  the  commissioner 
of  agriculture  an  inspection  tax  of  twenty  cents  per  ton  for  each  ton 
of  such  commercial  feeding  stuff  sold,  offered  or  exposed  for  sale 
or  distributed  in  this  state,  and  shall  affix  to  or  accompany  each 
car  shipped  in  bulk,  and  to  each  bag,  barrel  or  other  package 
of  such  concentrated  commercial  feeding  stuff,  a  tag  or  stamp  to 
be  furnished  by  the  commissioner  of  agriculture  stating  that  all 
charges  specified  in  this  section  have  been  paid  :  Provided,  whenever 
any  concentrated  commercial  feeding  stuff,  as  defined  in  section 
three  thousand  nine  hundred  and  sixty-two,  is  kept  for  sale  in  bulk, 
stored  in  bins  or  otherwise,  the  manufacturer,  dealer,  jobber  or  im- 
porter keeping  the  same  for  sale  shall  keep  on  hand  cards  of 
proper  size,  upon  which  the  statement  or  statements  in  section 
three  thousand  nine  hundred  and  sixty-three  is  or  are  plainly 
printed;  and  if  the  feeding  stuff  is  sold  at  retail  in  bulk,  or  if  it  is 
put  up  in  packages  belonging  to  the  purchaser,  the  manufacturer, 
dealer,  jobber  or  importer  shall  furnish  the  purchaser  with  one 
of  said  cards  upon  which  is  or  are  printed  the  statement  or  state- 
ments described  in  this  section,  together  with  sufficient  tax  tags 
or  stamps  to  cover  same :  Provided,  that  the  inspection  tax  of 
twenty  cents  per  ton  shall  not  apply  to  whole  seeds  and  grains 
when  not  mixed  with  other  materials.  It  is  further  provided  that, 
upon  demand,  said  inspection  tags  or  stamps  shall  be  redeemed 
by  the  department   issuing  said  tags   or  stamps,   upon   surrender 
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of  same,  accompanied  by  an  affidavit  that  the  same  have  not 
been  used :  Provided,  said  tags  or  stamps  shall  be  returned  for 
redemption  within  the  time  fixed  by  the  board  of  agriculture: 
Provided  further,  that  nothing  in  this  subchapter  shall  be  construed 
to  restrict  or  prohibit  the  sale  of  concentrated  commercial  feeding 
stuff  in  bulk  to  each  other  by  importers,  manufacturers  or  manipu- 
lators who  mix  concentrated  commercial  feeding  stuff  for  sale. 
The  commissioner  of  agriculture  is  hereby  empowered  to  prescribe 
the  form  of  such  tax  tags  or  stamps. 

1909,  c.   149,  s.  6. 

3966.  [This  section  repealed,  and  the  following  enacted  in 
its  stead:]  Each  and  every  manufacturer,  importer,  jobber,  agent 
or  seller,  before  selling,  offering  or  exposing  for  sale  in  this  state 
any  concentrated  commercial  feeding  stuff,  shall,  for  each  and 
every  feeding  stuff  bearing  a  distinguishing  name  or  trade-mark, 
file  for  registration  with  the  commissioner  of  agriculture  a  copy  of 
the  statement  required  in  section  three  thousand  nine  hundred  and 
sixty-three  and  accompany  said  statement,  on  request,  by  a  sealed 
glass  jar  or  bottle  containing  at  least  one  pound  of  such  feeding 
stuff  to  be  sold,  exposed  or  offered  for  sale,  which  sample  shall 
correspond  within  reasonable  limits  to  the  feeding  stuff  which  it 
represents  in  the  percentages  of  crude  protein,  crude  fat,  crude  fiber 
and  carbohydrates  which  it  contains. 

1909,  c.  149,  s.  3. 

3966a.  When  manufacturer,  etc.,  files  statement  agent  does 
not  have  to.  Whenever  a  manufacturer,  importer  or  jobber 
of  any  concentrated  commercial  feeding  stuffs  shall  have  filed  a 
statement,  as  required  by  section  three  thousand  nine  hundred  and 
sixty-six,  no  agent  or  seller  of  such  manufacturer,  importer  or 
jobber  shall  be  required  to  file  such  statement. 

1909,  c.   149,  s.  4. 

3967.  [Repealed,  and  the  following  enacted  in  its  stead:] 
The  commissioner  of  agriculture,  together  with  his  deputies,  agents 
and  assistants,  shall  have  free  access  to  all  places  of  business,  mills, 
buildings,  carriages,  cars,  vessels  and  packages  of  whatsoever  kind 
used  in  the  manufacture,  importation  or  sale  of  any  concentrated 
commercial  feeding  stuff,  and  shall  have  power  and  authority  to 
open  any  package  containing  or  supposed  to  contain  any  concen- 
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trated  commercial  feeding  stuff,  and,  upon  tender  and  full  payment 
of  the  selling  price  of  said  samples,  to  take  therefrom,  in  the  man- 
ner hereinafter  prescribed,  samples  for  analysis;  and  he  shall  an- 
nually cause  to  be  analyzed  at  least  one  sample  so  taken  of  every 
concentrated  commercial  feeding  stuff  that  is  found,  sold  or  offered 
or  exposed  for  sale  in  this  state  under  the  provisions  of  this  sub- 
chapter. Said  sample,  not  less  than  one  pound  in  weight,  shall  be 
taken  from  not  less  than  ten  bags  or  packages,  or  if  there  be  less 
than  ten  bags  or  packages,  then  the  sample  shall  be  taken  from  each 
bag  or  package,  if  it  be  in  bag  or  package  form,  or  if  such  feeding 
stuff  be  in  bulk,  then  it  shall  be  taken  from  ten  different  places  of 
the  lot.  The  sample  or  samples  taken  shall  be  kept  a  reasonable 
length  of  time  by  the  department  of  agriculture,  and  on  demand  a 
portion  of  such  sample  or  samples  shall  be  furnished  to  the  manu- 
facturer, importer  or  jobber  of  his  feeds  for  examination  by  the 
chemists  or  other  experts  of  said  manufacturer,  importer  or  jobber. 
The  department  of  agriculture  is  hereby  authorized  to  publish  from 
time  to  time  inr  eports  or  bulletins  the  results  of  the  analysis  of 
such  sample  or  samples,  together  with  such  additional  information 
as  circumstances  advise :  Provided,  however,  that  if  such  sample  or 
samples  as  analyzed  differ  from  the  statement  prescribed  in  section 
three  thousand  nine  hundred  and  sixty-two,  then,  at  least  thirty 
days  before  publishing  the  results  of  such  analysis,  written  notice 
shall  be  given  of  such  results  to  the  manufacturer,  importer,  agent 
or  jobber  of  such  stock,  if  the  name  and  address  of  such  manufac- 
turer, jobber  or  importer  be  known:  Provided  further,  that  if  the 
analysis  of  any  such  sample  does  not  differ  within  reasonable  limits 
from  the  statement  prescribed  in  section  three  thousand  nine  hun- 
dred and  sixty-two,  appearing  upon  the  goods,  the  manufacturer 
shall  be  considered  as  having  complied  with  the  requirements  of 
this  subchapter. 

1909,  c.  149,  s.  8. 

3968.  [Repealed,  and  the  following  enacted  in  its  stead: 
Any  manufacturer,  importer,  jobber,  agent  or  dealer  who  shall  sell, 
offer  or  expose  for  sale  or  distribution  in  this  state  any  concentrated 
commercial  feeding  stuff,  as  defined  in  section  three  thousand  nine 
hundred  and  sixty-two,  without  complying  with  the  requirements 
of  the  preceding  sections,  or  who  shall  sell  or  offer  or  expose  for 
sale  or  distribution  any  concentrated  commercial  feeding  stuff 
which  contains  substantially  a  smaller  percentage  of  crude  protein 
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or  crude  fat  or  carbohydrates  or  a  larger  percentage  of  crude 
fiber  than  certified  to  be  contained,  or  who  shall  adulterate  any 
feeding  stuff  with  foreign,  mineral  or  other  substance  or  sub- 
stances, such  as  rice  chaff  or  hulls,  peanut  shells,  corn  cobs,  oat 
hulls  or  similar  materials  of  little  or  no  feeding  value,  or  with 
substances  injurious  to  the  health  of  domestic  animals,  shall  be 
guilty  of  a  violation  of  this  subchapter,  and  the  lot  of  feeding  stuff 
in  question  shall  be  subject  to  seizure,  condemnation  and  sale  by  the 
commissioner  of  agriculture,  and  the  proceeds  from  said  sales 
shall  be  covered  into  the  state  treasury  for  the  use  of  the  depart- 
ment executing  the  provisions  of  this  subchapter.  Such  seizure  and 
sale  shall  be  made  under  the  direction  of  the  commissioner  of 
agriculture,  by  an  officer  of  the  department  of  agriculture.  The  sale 
shall  be  made  at  the  courthouse  door  in  the  county  in  which  the 
seizure  is  made,  after  thirty  days'  advertisement  in  some  news- 
paper published  in  such  county,  or  if  no  newspaper  is  published  in 
such  county,  then  by  a  like  advertisement  in  a  newspaper  published 
in  the  nearest  county  thereto  having  a  newspaper.  The  advertise- 
ment shall  state  the  brand  or  name  of  the  goods,  the  quantity  and 
why  seized  and  offered  for  sale.  The  commissioner  of  agriculture, 
however,  may  in  his  discretion  release  the  feeding  stuff  so  with- 
drawn when  the  requirements  of  the  provisions  of  this  subchapter 
have  been  complied  with,  and  upon  payment  of  all  costs  and  ex- 
penses incurred  by  the  department  of  agriculture  in  any  proceedings 
connected  with  such  seizure  and  withdrawal. 

1909,  c.  149,  s.  7. 

3968a.  Commissioner  discovering  violations;  duty.  When- 
ever the  commissioner  of  agriculture  becomes  cognizant  of  any 
violation  of  the  provisions  of  this  subchapter  he  shall  immediately 
notify  in  writing  the  manufacturer,  importer  or  jobber  and  dealer, 
if  same  be  known.  Any  party  so  notified  shall  be  given  an  oppor- 
tunity to  be  heard,  under  such  rules  and  regulations  as  may  be 
prescribed  by  the  commissioner  and  the  board  of  agriculture,  and 
if  it  appears  that  any  of  the  provisions  of  this  subchapter  have 
been  violated  the  commissioner  of  agriculture  shall  certify  the 
facts  to  the  solicitor  in  the  district  in  which  such  sample  was  ob- 
tained, and  furnish  that  officer  with  a  copy  of  the  results  of  the 
analysis  or  other  examinations  of  such  article,  duly  authenticated 
by  the  analyst  or  other  officer  making  such  examination,  under  the 
oath  of  such  officer.     In  all  prosecutions  arising,  under  this  sub- 
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chapter  the  certificate  of  the  analyst  or  other  officer  making  the 
analysis  or  examination,  when  duly  sworn  to  by  such  officer,  shall 
be  prima  facie  evidence  of  the  fact  or  facts  therein  certified. 

1909,  c.   149,  s.   13. 

3968b.  Board  may  adopt  standards ;  to  enforce  act.  The  board 

of  agriculture  is  empowered  to  adopt  standards  for  concentrated 
commercial  feeding  stuffs  and  such  rules  and  regulations  as  may 
be  necessary  for  the  enforcement  of  this  subchapter. 

1909,  c.   149,  s.  9. 

3968c.  Solicitor  to  prosecute  violations.     It  shall  be  the  duty 

of  every  solicitor  to  whom  the  commissioner  of  agriculture  shall 
report  any  violation  of  this  subchapter  to  cause  proceedings  to  be 
commenced  and  prosecuted  without  delay  for  the  fines  and  penal- 
ties in  such  cases  prescribed :  Provided,  that  the  provisions  of  this 
subchapter  shall  not  apply  to  any  concentrated  commercial  feeding 
stuffs  now  in  the  hands  or  in  the  stock  of  any  dealer  or  manufac- 
turer. 

1909,  c.   149,  s.   14. 

VIa.    Meal  and  Flour. 

3968d.  Standard  weight  of  corn  meal.  The  standard  weight 
of  a  bushel  of  corn  meal,  whether  bolted  or  unbolted,  shall  be  forty- 
eight  pounds. 

1909,  c.  555. 

3968e.  Meal  shall  be  in  certain  size  packages.  It  shall  be 
unlawful  for  any  person  or  persons  to  pack  for  sale,  sell  or  offer 
for  sale  in  this  state  corn  meal,  except  in  packages  containing  by 
standard  weight  one-eighth  bushel,  one-fourth  bushel,  one-half 
bushel,  one  bushel,  and  one  and  one-half  bushel  or  two  bushel.  The 
weight  of  the  meal  and  whether  the  same  is  bolted  or  unbolted 
shall  be  plainly  stated  on  the  outside  of  the  package. 

1909,  c.  555,  s.  2. 

3968f.  Flour  shall  be  in  certain  size  packages.  It  shall  be 
unlawful  for  any  person  or  persons  to  pack  for  sale,  sell  or  offer 
for  sale  in  this  state  flour,  except  in  packages  containing  by  stan- 
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dard  weight  twelve  pounds,  twenty-four  pounds,  forty-eight  pounds, 
ninety-eight  pounds  or  one  hundred  and  ninety-six  pounds  of  flour, 
with  the  weight  plainly  stated  on  the  outside  of  the  package :  Pro- 
vided, that  this  subchapter  shall  not  apply  to  the  retailing  of  meal 
or  flour  direct  to  customers. 

1909,  c.  555,  s.  3;  1910,  c.  145. 

3968g.  Inspections  to  be  made.     The  board  of  agriculture 

shall  cause  to  be  made  from  time  to  time,  under  rules  and  regula- 
tions to  be  prescribed  by  them  in  accordance  with  section  three 
thousand  eight  hundred  and  sixty-eight  (f),  such  inspections  or 
examinations  as  may  be  necessary  to  determine  whether  the  pro- 
visions of  this  subchapter  have  been  violated.  If  it  shall  appear 
from  such  inspection  or  examination  that  any  of  the  provisions  of 
this  subchapter  have  been  violated,  the  commissioner  of  agriculture 
shall  certify  the  fact  to  the  solicitor  in  the  district  in  which  the 
violation  was  committed,  and  furnish  that  officer  with  the  facts  in 
the  case,  duly  authenticated  by  the  inspector,  under  oath,  who  made 
the  examination. 

1909,  c.  555,  s.  4. 


3968h.  Penalty  for    violating   above    sections.     Any   person 

or  persons  violating  any  provision  of  this  subchapter  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  by  fine  or  imprisonment  in  the  discretion  of  the  court, 
and  the  meal  or  flour  offered  for  sale  in  violation  of  this  subchapter 
shall  be  subject  to  seizure,  condemnation  and  sale  by  the  commis- 
sioner of  agriculture,  as  is  provided  for  the  seizure,  condemnation 
and  sale  of  commercial  fertilizers;  and  the  proceeds  thereof,  if  sold, 
less  the  legal  costs  and  charges,  shall  be  paid  into  the  treasury  for 
the  use  of  the  department  of  agriculture  in  executing  the  provis- 
ions of  this  subchapter :  Provided,  that  the  commissioner  of  agri- 
culture may  in  his  discretion  order  the  release  of  the  meal  or  flour 
seized  when  the  owner  of  same  shall  offer  to  pack  it  in  accordance 
with  the  provisions  of  law  and  it  shall  appear  to  the  satisfaction  of 
the  commissioner  that  said  owner  did  not  intend  to  violate  the  pro- 
visions of  the  law. 

1909,  c.  555,  s.  5. 

3968j.  Board   makes  regulations.     The  board  of  agriculture 
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shall  have  authority  to  make  uniform  rules  and  regulations  for 
carrying  out  the  provisions  of  this  subchapter. 

1909,  c.  555,  s.  6. 

VIb.    Stock  or  Poultry  Medicines. 

3968k.  Manufacturer  must  make  statement.    Before  any  con- 

dimental,  patented,  proprietary  or  trade-marked  "stock  or  poultry 
tonic,"  "stock  or  poultry  regulator,"  "stock  or  poultry  conditioner," 
or  any  similar  preparation,  regardless  of  the  specific  name  or  title 
under  which  it  is  sold,  which  is  represented  as  containing  "tonic," 
"remedial"  or  other  "medicinal"  properties,  either  is  sold,  offered 
or  exposed  for  sale  in  the  state,  the  manufacturer,  importer,  dealer, 
agent  or  person  who  causes  it  to  be  sold  or  offered  for  sale,  by 
sample  or  otherwise,  within  this  state  shall  file  with  the  commis- 
sioner of  agriculture  a  statement  that  he  desires  to  offer  such  "stock 
or  poultry  tonic,"  "stock  or  poultry  regulator,"  "stock  or 
poultry  conditioner"  or  similar  preparation  for  sale  in  this  state, 
and  also  a  certificate,  the  execution  of  which  shall  be  sworn  to  be- 
fore a  notary  public  or  other  proper  official,  for  registration,  stating 
the  name  of  the  manufacturer,  the  location  of  the  principal  office 
of  the  manufacturer,  and  the  name,  brand  or  trade-mark  under 
which  the  said  preparation  or  preparations  will  be  sold,  together 
with  the  guaranty  that  said  preparation  or  preparations  are  not 
injurious  to  the  health  of  domestic  animals  and  that  they  do  not 
conflict  with  the  drug  requirements  of  the  North  Carolina  food 
and  drug  act,  and  that  the  name  or  trade-mark  under  which  the 
article  is  sold  shall  not  mislead  or  deceive  the  purchaser  in  any 
way;  also,  that  any  statement,  design  or  device  on  the  label  or 
package  regarding  the  substances  contained  therein  shall  be  true 
and  correct,  and  any  claim  made  for  the  feeding,  condimental,  tonic 
or  medicinal  value  shall  not  be  false  or  misleading  in  any  particular, 
and  file  with  the  commissioner  of  agriculture  a  labeled  package  of 
each  brand  of  goods,  showing  claims  made  for  same,  which  labeling 
and  claims  shall  not  be  changed  during  the  fiscal  year  for  which 
registration  is  made  without  the  consent  of  the  commissioner  of 
agriculture. 

1909,  c.  556. 

39681.  Fee  of  twenty  dollars  shall  be  paid.     For  the  expense 

incurred  in  registering,  inspecting  and  analyzing  "stock  or  poultry 
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tonics,"  "stock  or  poultry  regulators,"  "stock  or  poultry  condition- 
ers" and  similar  preparations  defined  in  section  one  a  registration 
fee  of  twenty  dollars  for  each  separate  brand  shall  be  paid  by  the 
manufacturers  or  sellers  of  same  to  the  commissioner  of  agricul- 
ture during  the  month  of  July,  one  thousand  nine  hundred  and 
nine,  and  during  the  month  of  January  in  each  succeeding  year, 
said  fees  to  be  used  by  the  commissioner  of  agriculture  for  execut- 
ing the  provisions  of  this  subchapter. 

1909,  c.  556,  s.  2. 

3968m.  Violation  suspected,  manufacturer  given  a   hearing; 
if  commissioner  thinks  guilty,  solicitor  prosecutes.     Whenever 

the  commissioner  of  agriculture  becomes  cognizant  of  any  viola- 
tion of  any  of  the  provisions  of  this  subchapter  he  shall  immediately 
notify,  in  writing,  the  manufacturer,  importer,  jobber  or  dealer,  if 
same  be  known.  Any  party  so  notified  shall  be  given  an  opportunity 
to  be  heard,  under  such  rules  and  regulations  as  may  be  prescribed 
by  the  commissioner  and  the  board  of  agriculture;  and  if  it  appears 
that  any  of  the  provisions  of  this  subchapter  have  been  violated  the 
commissioner  of  agriculture  shall  certify  the  facts  to  the  solicitor 
in  the  district  in  which  said  sample  was  obtained,  and  furnish  that 
officer  with  a  copy  of  the  result  of  the  analysis  or  other  examina^ 
tions  of  the  said  article,  duly  authenticated  by  the  analyst  or  other 
officer  making  such  examination  under  the  oath  of  such  officer.  In 
all  prosecutions  arising  under  this  provision  the  certificate  of  the 
analyst  or  other  officer  making  the  analysis  or  examination,  when 
duly  sworn  to  by  such  officer,  shall  be  prima  facie  evidence  of  the 
fact  or  facts  therein  certified.  It  shall  be  the  duty  of  every  solicitor 
to  whom  the  commissioner  of  agriculture  shall  report  any  viola- 
tion of  this  subchapter  to  cause  proceedings  to  be  commenced  and 
prosecuted  without  delay  for  the  fines  and  penalties  in  such  cases 
prescribed. 

1909,  c.  556,  s.  4. 

3968n.  Does  not  repeal  concentrated  feeding  stuff  statutes. 

This  subchapter  does  not  repeal  any  part  of  any  concentrated  com- 
mercial feeding-stuff  law  which  may  be  in  effect  in  this  state,  but 
is  designed  to  fully  cover  all  preparations  commonly  known  as 
condimental,  patented,  proprietary  or  trade-marked  "stock  or 
poultry  tonics,"  "stock  or  poultry  regulators,"  "stock  or  poultry 
conditioners,"  and  all  similar  preparations  used  for  "tonic,"  "regu- 
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lative"  or  "condition"  purposes,   and  to  protect  the  public   from 
deception  and  fraud  in  the  sale  of  these  specific  products. 

1909,  c.  556,  s.  6. 

3970a.  [Amended  by  inserting  in  line  twenty-nine,  between 
the  words  "colored"  and  "powdered"  the  word  "bleached."] 

1909,  c.  900. 

VIIa.     Oil  Inspection. 

3978a.  Illuminating  oil  manufacturers  to  file  statement;  oil 
subject  to  test.  All  kerosene  or  other  illuminating  oils  sold  or 
offered  for  sale  in  this  state  for  illuminating  purposes  shall  be  sub- 
ject to  inspection  and  test  to  determine  the  safety  and  value  for 
illuminating  purposes.  All  manufacturers,  wholesalers  and  job- 
bers, before  selling  or  offering  for  sale  in  this  state  any  kerosene 
or  other  oil  for  illuminating  purposes,  shall  file  with  the  commis- 
sioner of  agriculture  a  statement  that  they  desire  to  do  business 
in  the  state,  and  furnish  the  name  or  brand  of  the  oil  or  oils 
which  it  is  desired  to  sell,  with  the  name  and  address  of  the 
manufacturer,  and  that  the  oil  or  oils  will  comply  with  the  require- 
ments of  the  law.  The  department  of  agriculture  shall  have  power 
at  all  times  and  at  all  places  to  have  collected  samples  of  any 
illuminating  oils  offered  for  sale,  and  have  the  same  analyzed.  The 
inspection  of  oils,  as  authorized  in  this  subchapter,  shall  be  under 
the  direction  of  the  board  of  agriculture,  which  is  authorized  to 
make  all  necessary  rules  and  regulations  for  the  inspection  of  such 
oils  and  to  adopt  standards  as  to  safety,  purity  or  absence  from 
objectionable  substances  and  luminosity  when  not  in  conflict  with 
the  provisions  of  this  subchapter  and  which  they  may  deem  nec- 
essary to  provide  the  people  of  the  state  with  satisfactory  illuminat- 
ing oil. 

1909,  c.  554. 

3978b.  Inspectors  appointed;  salary;  duties.  The  board  of 

agriculture  shall  appoint  such  number  of  oil  inspectors  as  will  be 
necessary,  not  exceeding  five,  whose  compensation  shall  be  four 
dollars  per  day  and  expenses  while  on  duty.  Each  inspector,  before 
entering  upon  his  duties,  shall  take  an  oath  of  office  before  some 
person  authorized  to  administer  oaths.  The  inspector  shall 
have  power  to  examine  all  barrels,  tanks  or  other  vessels  contain- 
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ing  kerosene  or  other  illuminating  oils,  to  see  that  they  are  properly 
tagged  as  required  in  this  subchapter,  and  they  shall,  as  directed, 
collect  and  test  samples  of  oil  offered  for  sale  in  different  sections 
of  the  state,  and  when  instructed  collect  and  send  samples  to  the 
department  of  agriculture  for  examination. 

1909,  c.  554,  s.  2;  1911,  c.  143. 

3978c.  Tax  for  examination;  tags  must  be  prescribed;  oil 
shipped  in  large  containers,  notification.  For  the  purpose  of 
defraying  expenses  connected  with  the  inspection,  testing  and  an- 
alyzing oils  in  this  state,  there  shall  be  paid  to  the  commissioner  of 
agriculture  a  charge  of  one-half  cent  per  gallon,  which  payment 
shall  be  made  before  delivery  to  agents,  dealers  or  consumers  in 
this  state.  Each  barrel,  tank,  tank  car  or  other  container  of  oil 
shall  have  attached  thereto  a  tag  or  stamp  stating  that  all 
charges  specified  in  this  section  have  been  paid;  and  the  commis- 
sioner of  agriculture,  with  the  advice  and  consent  of  the  board,  is 
hereby  empowered  to  prescribe  a  form  for  such  tags :  Provided, 
that  they  shall  be  such  as  to  meet  the  requirements  of  the  trade  in 
oils,  and  to  adopt  such  rules  and  regulations  as  will  insure  the 
enforcement  of  this  law.  Where  oil  is  shipped  in  tank  cars  or  other 
larger  containers,  the  manufacturer  or  jobber  shall  give  notice  to 
the  commissioner  of  agriculture  of  every  shipment,  with  the  name 
and  address  of  the  person,  company  or  corporation  to  whom  it  is 
sent,  and  the  number  of  gallons,  on  the  day  the  shipment  is  made. 

1909,  c.  554,  s.  3. 

3978d.  How  funds  handled.     All  moneys  received  under  the 

provisions  of  this  subchapter  shall  be  paid  into  the  state  treasury 
and  kept  as  a  distinct  fund,  to  be  styled  "the  oil  inspection  fund." 
All  checks  or  orders  in  payment  for  tags  or  stamps  shall  be  made 
payable  to  the  state  treasurer.  The  commissioner  of  agriculture 
is  authorized  to  draw  out  of  said  fund,  upon  his  warrant,  such  sums 
as  may  be  necessary  to  pay  all  expenses  incurred  in  connection  with 
this  subchapter,  including  salary  of  oil  chemist  or  chemists,  cost  of 
inspection,  tags,  blanks,  etc. 

1909,  c.  554,  s.  4. 

3978e.  Amount  in  excess  of  expenses  goes  to  general  fund. 

The  state  treasurer  shall,  on  the  first  day  of  June  and  December 
each  year,  turn  into  the  general  fund  of  the  state  all  moneys  of  the 
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oil  fund  in  his  hands  in  excess  of  the  amount  drawn  out  by  the 
commissioner  of  agriculture  for  expenses. 

1909,  c.  554,  s.  5. 

3978f.  Commissioner  must  report.  The  commissioner  of 
agriculture  shall  include  in  his  report  to  the  general  assembly  an 
account  of  the  operations  and  expenses  under  this  subchapter. 

1909,  c.  554,  s.  6. 

3978g.  Person  complaining,  oil  examined;  result.  When- 
ever a  complaint  is  made  to  the  department  of  agriculture  in  regard 
to  the  illuminating  qualities  of  any  oil  sold  in  this  state  the  com- 
missioner shall  cause  a  sample  of  said  oil  or  oils  complained  of  to 
be  procured  and  have  the  same  thoroughly  analyzed  and  tested  as 
to  the  safety  and  illuminating  qualities.  If  such  analysis  or  other 
tests  shall  show  that  the  oil  is  either  unsafe  or  of  inferior  illumi- 
nating quality,  its  sale  shall  be  forbidden  and  report  of  the  result 
or  results  be  sent  to  the  party  making  the  complaint  and  to  the 
manufacturer  of  said  oil. 

1909,  c.  554,  s.  7. 

3978h.  Does  not  apply  to  retail  dealers  unless  sells  oil  unin- 
spected. The  provision  of  this  subchapter  shall  not  apply  to 
the  retail  dealer  in  oils  unless  such  retail  dealer  shall  sell  or  offer 
to  sell  oils  of  a  manufacturer,  wholesaler  or  jobber  who  refuses  to 
comply  with  the  provisions  of  this  subchapter. 

1909,  c.  554,  s.  12. 

3978j.  Prosecutions    by    indictment.     All    prosecutions    for 

fines  and  penalties  under  the  provisions  of  this  subchapter  shall  be 
by  indictment  in  a  court  of  competent  jurisdiction. 

1909,  c.  554,  s.   11. 


VIIb.     Agricultural  Seed. 

3978k.  Agricultural  seed   denned.     The  term     "agricultural 

seed,"  as  used  in  this  subchapter,  shall  include  the  seeds  of  red 
clover,  white  clover,  alsige  clover,  alfalfa,  Kentucky  blue  grass, 
timothy,  brome  grass,  orchard  grass,  redtop,  meadow  fescue,  oat 
grass,  rye  grass  and  other  grasses  and  forage  plants,  flax,  dape  and 
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cereals  and  any  seed  sold  for  planting.  " Vegetable  seed"  shall 
include  any  seed  sold  to  be  used  in  growing  vegetables  of  any  kind. 

1909,  c.  924. 

39781.  Package  of  seed  shall  contain  a  statement.     Every 

parcel,  package  or  lot  of  agricultural  seeds,  as  defined  in  section 
three  thousand  nine  hundred  and  seventy-eight  (a),  containing  one 
pound  or  more,  offered  or  exposed  for  sale  in  this  state  for  use 
within  the  state  shall  have  affixed  thereto,  in  a  conspicuous  place 
on  the  outside  thereof,  distinctly  printed  in  the  English  language, 
in  legible  type,  a  statement  certifying:  First,  the  name  of  the  seed. 
Second,  full  name  and  address  of  seedsman,  importer,  dealer  or 
agent.  Third,  a  statement  of  the  purity  of  the  seed  contained, 
specifying  the  kind  and  percentage  of  the  impurities,  as  defined  in 
sections  six  and  seven  of  this  act,  if  the  said  seeds  are  below  the 
prescribed  standards.  Fourth,  locality  where  said  seed  was  grown, 
when  known. 

1909,  c.  924,  s.  2. 

3978m.  Inspection  and  analysis.  The  commissioner  of  agri- 
culture, in  person  or  by  deputy  or  inspector,  is  hereby  authorized 
to  take  from  any  lot  or  package  of  seeds  over  one  pound  in  weight 
a  sample  not  exceeding  four  ounces  in  weight,  said  sample  to  be 
drawn  or  taken  in  the  presence  of  the  party  or  parties  in  interest, 
or  their  representatives,  and  it  shall  be  taken  from  a  parcel  or  lot 
of  parcels  which  shall  not  be  less  than  five  per  cent,  of  the  whole  lot 
inspected,  or  said  sample  may  be  taken  in  the  presence  of  two  dis- 
interested witnesses.  Said  sample  so  taken  shall  be  forwarded  to 
the  department  of  agriculture  for  analysis  and  comparison,  with 
the  certified  statements  required  by  section  three  thousand  nine  hun- 
dred and  seventy-eight  (b).  A  duplicate  of  said  sample  shall,  upon 
request,  be  furnished  to  the  person  offering  or  exposing  said  seeds 
for  sale.  Upon  receipt  of  a  fee  of  fifty  cents  the  department  of 
agriculture  shall  furnish  the  person  with  whom  the  duplicate  sam- 
ple was  left  a  report  of  the  examination  of  said  seeds. 

1909,  c.  924,  ss.  3,  4. 

3978n.  No  seed  sold  unless  free  from  objectionable  seed.  No 

person  shall  sell,  offer  or  expose  for  sale  or  distribution  in  this 
state,  for  the  purpose  of  seeding,  any  of  the  agricultural  seeds,  as 
defined  in  section  three  thousand  nine  hundred  and  seventy-eight 
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(a),  unless  said  seeds  are  free  from  seed  or  bulbs  of  wild  onions, 
commonly  known  as  wild  onions,  wild  garlic,  field  garlic,  crow 
garlic,  wild  leek,  or  genus  allium,  species  vineale  and  canadense,  or 
the  following  weeds:  wild  mustard  or  charlock  (Brassica  arvensis, 
L.  Ktz.),  quack  grass  (Agropyron  repens,  L.  Beauv.),  Canada  this- 
tle (Cirsium  arvense,  L.  Scop.),  wild  oats  (Avena  fatua,  L.), 
clover  and  alfalfa  dodder  (Cuscuta  Epithymum,  Murr.)  and  corn 
cockle  (Agrostemma  Githago  L.),  cheat  or  chess  (Bromus  secali- 
nus  L.),  dog  fennel  (Eupatorium  capillij  olium) ,  wild  carrot 
(Daucus  Car ota). 

1909,  c.  924,  s.  5. 

3978p.  Seeds  of  weeds  considered  impurities.  The  seeds  of 
the  following  weeds  shall  be  considered  as  impurities  in  agricul- 
tural seeds  sold,  offered  or  exposed  for  sale  within  this  state  for 
the  purpose  of  seeding:  cheat  or  chess  (Bromus  secalinus,  L.), 
white  cockle  (Lychnis  alba,  Mill.),  night-flowering  catchfly  (Silene 
NoctiHora,  L.),  curled  dock  (Rumex  crispus,  L.) ,  smooth  dock 
(Rumex  altissimus,  Wood),  sheep  sorrel  (Rumex  Acetosella,  L.), 
yellow  trefoil  (Medicago  lupulina,  L.),  sweet  clover  (Melilotus 
alba,  Desr.,  and  M.  officinalis,  L.),  black  mustard  (Brassica  nigra, 
L.  Koch),  plantain,  buckhorn  (Plantago  lanceolata,  L.),  bracted 
plantain  (Plantago  aristata,  Michx.),  bind  weed  (Convolvidus 
septum,  L.),  smoot  crab  grass  (Digitaria  humifusa,  Pers.),  com- 
mon chickweed  (Stellaria  media,  L.  Cyrill).  When  such  impuri- 
ties or  any  of  them  are  present  in  quantity  exceeding  in  their  com- 
bined weight  a  total  of  two  per  cent,  of  the  weight  of  said  agricul- 
tural seed,  the  approximate  percentage  of  each  shall  be  plainly 
indicated  in  the  statement  required  by  section  three  thousand  nine 
hundred  and  seventy-eight  (b). 

1909,  c.  924,  s.  6. 

3978q.  Sand;  dirt;  chaff;  broken  seed.  Sand,  dirt,  chaff  and 
foreign  substances  and  seeds  other  than  those  specified  in  sections 
three  thousand  nine  hundred  and  seventy-eight  (g)  and  three 
thousand  nine  hundred  and  seventy-eight  (h),  or  broken  seed  and 
seed  not  capable  of  germinating,  shall  be  considered  impurities  when 
present  in  agricultural  seeds.  When  such  impurities  or  any  of 
them  are  present  in  quantity  exceeding  the  standards  of  purity  and 
viability  authorized  in  section  three  thousand  nine  hundred  and 
seventy-eight   (k),  the  name  and  approximate  percentage  of  each 
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shall  be  plainly  indicated  in  the  statement  specified  in  section  three 
thousand  nine  hundred  and  seventy-eight  (b). 

1909,  c.  924,  s.  7. 

3978r.  Seeds  deemed  adulterated,  when.     For  the  purpose 

of  this  subchapter,  seeds  shall  be  deemed  to  be  mixed  or  adulter- 
ated: 

First,  when  orchard  grass  (Dactylis  glomerata,  L.)  seed  contain 
ten  per  cent,  or  more  of  meadow  fescue  (Festuca  elatior,  L.)  seed 
or  Italian  rye  grass  seed  (Lolium  Italicum*,  A.  Br.)  or  English  rye 
grass  (Lolium  perenne,  L.)  seed. 

Second,  when  red  clover  (Trifolium  Pratense,  L.),  mammoth 
red  clover  (Trifolium  Pratense,  var.)  or  alfalfa  (Medicago  sativa, 
L.)  contains  five  per  cent  or  more  by  weight  of  yellow  trefoil 
(Medicago  lupidina,  L.),  or  sweet  clover  (Melilotus  alba,  Desr., 
or  M.  officinalis,  L.  Lam.)  seed;  or, 

Third,  when  Kentucky  blue  grass  or  blue  grass  (Poa  pratensis, 
L.)  seed  contain  five  per  cent,  or  more  by  weight  of  Canada  blue 
grass  (Poa  compressa,  L.)  seed,  redtop  (Agrostis  alba,  L.)  seed, 
redtop  chaff  or  any  other  seed  or  foreign  substance. 

Fourth,  when  rape  (Brassica  napus  L.)  contains  five  per  cent, 
or  more  of  common  mustard  (Brassica  sinapistrum,  Boiss)  or 
black  mustard  (B.  nigra,  L.  Koch). 

1909..  c.  924,  s.  8. 


3978s.  Misbranded  seed.  For  the  purpose  of  this  sub- 
chapter, seeds  shall  be  deemed  misbranded  when  meadow  fescue 
(Festuca  elatior,  L.),  English  rye  grass  (Lolium  prenne,  L.)  or 
Italian  rye  grass  (Lolium  Italicum,  A.  Br.)  is  labeled  or  sold  under 
the  name  of  orchard  grass  (Dactylis  glomerata,  L.)  seed. 

Second,  when  Canadian  blue  grass  (Poa  compressa,  L.)  seed, 
redtop  (Agrostis  alba,  L.)  seed  or  any  other  seed  not  blue  grass 
seed  is  sold  under  the  name  of  Kentucky  blue  grass  or  blue 
grass  (Poa  pratensis,  L.)  seed. 

Third,  when  yellow  trefoil  (Medicago  lupidina,  L.) ,  burr  clover 
(Medicago  hispida,  Gaertn.)  or  sweet  clover  (Mellilotus  alba, 
Desr.)  is  sold  under  the  name  of  clover,  June  clover,  red  clover 
(Trifolium  pratense,  L.),  medium  red  clover,  small  red  clover, 
mammoth  red  clover,  sapling  clover,  peavine  clover  (T.  pratense, 
L.  var.)  or  alfalfa  (Medicago  sativa,  L.)  seed. 
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Fourth,  when  the  seed  are  not  true  to  the  name  under  which  they 
are  sold. 

1909,  c.  924,  s.  9. 

3978t.  To  whom  this  subchapter  does  not  apply.     Provisions 

concerning  agricultural  seeds  contained  in  this  subchapter  shall  not 
apply  to :  First,  any  person  or  persons  growing  or  selling  seed 
for  food  purposes  only,  or  having  such  seed  in  possession  for  sale 
for  such  purposes.  Second,  any  person  selling  direct  to  merchants, 
to  be  cleaned  or  graded  before  being  offered  for  sale  for  the  pur- 
pose of  seeding.  This  shall  not,  however,  exempt  the  seller  from 
the  restrictions  of  section  three  thousand  nine  hundred  and  seventy- 
eight  (b).  Third,  seed  that  is  held  in  storage  for  the  purpose  of 
being  recleaned  and  which  has  not  been  offered  or  exposed  or  held 
in  possession  for  sale  for  the  purpose  of  seeding.  Fourth,  seed 
marked  "Not  absolutely  clean"  and  held  or  sold  for  export  outside 
of  the  state  only.  Fifth,  the  sale  of  seed  that  is  grown,  sold  and 
delivered  for  any  farmer  on  his  own  premises  for  seeding  by  the 
purchaser  himself,  unless  the  purchaser  of  said  seed  obtains  from 
the  seller  at  the  time  of  the  sale  thereof  a  certificate  that  the  seed 
is  supplied  to  the  purchaser  subject  to  the  provisions  of 
this  subchapter.  Sixth,  mixtures  of  seeds  for  lawn-grass  purposes, 
but  this  shall  not  exempt  the  seller  of  such  mixtures  of  seeds  from 
the  restrictions  of  sections  three  thousand  nine  hundred  and  seventy- 
eight  (b)  and  three  thousand  nine  hundred  and  seventy-eight  (f). 

1909,  c.  924,  s.   10. 

3978u.  Standards  of  purity.  The  following  standards  of 
purity,  meaning  freedom  from  weed  seeds  and  other  foreign  seeds, 
and  viability,  are  hereby  fixed : 

Per  Cent,  of  Per  Cent,  of 

Name  of  Seed.                              Purity.  Viable  Seed. 

Alfalfa   96  80 

Barley  98  90 

Blue  Grass,   Canada  90  45 

Blue  Grass,  Kentucky  80  45 

Brome,  awnless  90  75 

Clover,  alsike  96  75 

Buckwheat   96  90 

Clover,  crimson  98  85 

Clover,  red  92  80 
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Per  Cent,  of         Per  Cent,  of 
Name  of  Seed.  Purity.  Viable  Seed. 

Clover,  white  90  75 

Corn,   field   99  94 

Corn,   sweet  99  75 

Fescue,    meadow   95  85 

Flax    96  89 

Millet,  pearl  99  65 

Millet,  common  90  85 

Millet,  hog  90  85 

Oats 98  90 

Oat  grass,  tall 72  70 

Orchard  grass 70  70 

Rape   99  90 

Redtop    90  70 

Rye   98  90 

Rye  Grass,  perennial  96  90 

Rye  Grass,  Italian  95  80 

Sorghum  96  80 

Sorghum  for  fodder  90  60 

Timothy    96  85 

Wheat  98  90 

1909,  c.  924,  s.  11. 

3978v.  Enforcement  of  this  subchapter  committed  to  board. 

The  execution  and  enforcement  of  this  subchapter  is  hereby  com- 
mitted to  the  board  of  agriculture,  who  are  authorized  to  appoint 
inspectors  and  make  regulations  for  that  purpose,  which  regula- 
tions shall  have  the  force  of  law  as  provided  for  the  execution  of 
the  laws  relating  to  quarantine  inspection,  pure  food,  crop  pests, 
stock  feeds  and  other  matters  committed  to  the  direction  of  the 
board.  Any  violation  of  any  such  regulation  shall  be  a  misde- 
meanor, punishable  upon  conviction  by  fine  or  imprisonment,  in 
the  discretion  of  the  court. 

1909,  c.  924,  s.   12. 

3978w.  Sellers  of  seeds  bound  as  guarantors.  All  seedsmen 
and  others  who  sell  farm  or  garden  seeds  to  be  used  in  producing 
crops  for  sale  or  for  family  use  shall  be  bound  as  guarantors 
that  such  seeds  are  true  to  kind  and  name,  as  represented  at  the 
time  of  sale,  whether  said  seeds  were  raised  by  the  seller  or  by 
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another;  and  if  such  seeds  are  sold  by  an  agent,  the  principal  shall 
be  bound  by  the  representations  of  said  agent,  in  regard  to  the 
kind  and  name  of  the  seed  so  sold.  If  any  paper  or  package  con- 
taining seed  sold  in  this  state  for  planting  or  seeding  has  printed 
or  written  thereon  the  name,  kind  or  quality  of  the  seeds  therein, 
the  seller  shall  be  bound  in  the  courts  of  this  state  by  the  same 
written  or  printed  statement,  unless  it  be  affirmatively  proven  that 
there  was  some  other  agreement  between  the  parties  in  respect 
thereto. 

1909,  c.  924,  s.  14. 

3978x.  Purchaser  may  send  sample  to  department  for  ex- 
amination. Any  citizen  of  the  state  may  send  to  the  depart- 
ment of  agriculture  samples  of  seeds  they  have  purchased  or  may 
wish  to  have  examined  with  a  view  of  purchasing,  for  examination 
and  analysis.  The  department  of  agriculture  shall  have  examina- 
tion and  analysis  made  according  to  the  provisions  of  this  sub- 
chapter and  send  copy  of  such  analysis  to  the  party  sending  the 
seed. 

1909,  c.  924,  s.  15. 

3978y.  Expenses  of  examination;  a  tax  of  twenty-five  dollars. 

Persons  or  firms  desiring  to  sell  or  offer  for  sale  seeds  in  this  state 
shall  have  like  privileges  as  to  their  goods  upon  payment  of  a  fee 
of  fifty  cents  for  each  sample.  For  the  purpose  of  providing  a 
fund  to  defray  the  expenses  of  the  examination  and  analysis  pre- 
scribed in  this  subchapter,  each  person,  firm  or  corporation  selling 
or  offering  for  sale  in  or  for  export  from  this  state  any  seed  as 
mentioned  in  this  subchapter  shall  register  with  the  department  of 
agriculture  the  name  of  the  person,  firm  or  corporation  offering 
the  seed  for  sale,  and  shall  pay  a  license  tax  annually  of  twenty-five 
dollars,  the  same  to  be  paid  in  July,  one  thousand  nine  hundred 
and  nine  and  annually  thereafter.  The  commissioner's  receipt  for 
such  money  shall  be  license  to  conduct  the  business,  and  the  agents 
or  sellers  of  said  person,  firm  or  corporation  paying  such  tax  shall 
not  be  required  to  pay  any  further  tax  under  this  subchapter. 

1909,  c.  924,  ss.  16,  17. 

3978z.  Moneys  paid  into  state  treasury.     The  commissioner 

of  agriculture  shall  pay  all  moneys  received  from  such  license,  to- 
gether with  all  fees  as  prescribed  in  section  three  thousand  nine 
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hundred  and  seventy-eight  (p),  into  the  treasury  of  the  state,  to  be 
credited  to  the  funds  of  the  department  of  agriculture,  and  it  shall 
be  drawn  out  upon  warrant  of  the  commissioner,  as  required  by 
law  for  other  funds. 

1909,  c.  924,  s.   18. 

3979.  [Repealed,    and   the   following   enacted   in   its   place:] 

The  board  of  agriculture  shall  be  the  crop  pest  commission. 

1909,  c.  90. 

3980.  [Amended  by  striking  out  word  ' 'commission"  wher- 
ever found  and  substituting  words  "board  of  agriculture."] 

1909,  c.  90. 

3981.  [Amended  by  striking  out  word  "commission"  wher- 
ever found  and  substituting  words  "board  of  agriculture,"  also  by 
adding  at  the  end  of  the  section :  "Any  violation  of  any  such  reg- 
ulation shall  be  a  misdemeanor,  and  the  person  violating  shall,  upon 
conviction,  be  fined  or  imprisoned  in  the  discretion  of  the  court."" 

1909,  c.  90. 

3982.  [Amended  by  striking  out  word  "commission"  wher- 
ever found  and  substituting  words  "board  of  agriculture."] 

1909,  c.  90. 

3982c.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
Any  person  violating  the  provisions  of  this  subchapter  shall  be 
guilty  of  a  misdemeanor  and  punished  within  the  discretion  of  the 
court,  and,  in  addition  thereto,  shall  be  subject  to  a  penalty  of 
twenty-five  dollars,  to  be  sued  for  in  the  county  in  which  said 
violation  occurs,  by  the  solicitor  of  that  district,  whenever  he  may 
be  advised  by  the  commissioner  of  agriculture  that  persons  required 
by  this  subchapter  to  make  reports  to  him  have  failed  to  do  so. 

1.911,  c  14. 

3983. 

The  sections  of  this  chapter  should  be  construed  to  harmonize  and  consti- 
tute, with  such  variations,  a  system  of  drainage  laws  for  the  state,  and  are 
constitutional:  Adams  v.  Joyner,  147-77. 

Where  a  canal  has  been  established  and  some  of  tracts  have  changed 
hands,  the  proper  proceedings  to  have  a  readjustment  and  equalizing  of  assess- 
ments of  landowners  pointed  out  in  Staton  v.  Staton,  148-490. 
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3993. 

Before  any  specific  amount  may  be  adjudged  against  a  landowner  as  a 
lien  on  his  land,  under  proceedings  for  the  drainage  of  lands,  he  is  entitled 
to  be  heard,  after  notice,  as  to  whether  the  assessment  made  by  commis- 
sioners was  unjust  or  oppressive:  Adams  v.  Joyner,  147-77. 

4018. 

Before  any  specific  amount  may  be  adjudged  against  a  land  owner  as  a 
lien  on  his  land,  under  proceedings  for  the  drainage  of  lands,  he  is  entitled 
to  be  heard,  after  notice,  as  to  whether  the  assessment  made  by  commis- 
sioners was  unjust  or  oppressive:  Adams  v.  Joyner,   147-77. 

4024a.   [A  new  drainage  act  has  been  passed  and  amended. 

It  is  so  local  as  far  as  its  application  is  concerned,  and  so  bulky, 
being  twenty-five  pages,  that  it  was  thought  best  simply  to  refer  to 
the  public  laws,  1909,  chapter  442;  191 1,  chapter  67.] 

This  act  is  constitutional:  Sanderlin  v.  Luken,  152-738. 

While  drainage  districts  created  by  legislative  act  are  regarded  as  public 
quasi  corporations,  partaking  to  some  extent  of  the  character  of  a  double  agency, 
the  restrictive  provisions  established  by  the  constitution  upon  municipal  cor- 
porations in  reference  to  the  imposition  of  taxes  both  as  to  amount  and  method, 
do  not  apply  to  the  case  of  local  assessments  made  and  collected  by  a  recog- 
nized method  of  apportioning  the  burdens  according  to  the  benefits  received 
by  the  property  affected:  Sanderlin  v.  Luken,   152-738. 

4024b.  Drainage  bonds  exempt  from  taxation.     The  bonds 

and  coupons  issued  under  and  by  authority  of  section  thirty-four  of 
chapter  four  hundred  and  forty-two  of  the  public  laws  of  one 
thousand  nine  hundred  and  nine  shall  during  the  years  one  thousand 
nine  houndred  and  eleven  to  one  thousand  nine  hundred  and  twenty- 
five,  exclusive,  be  exempt  from  all  county  or  municipal  taxation 
or  assessment,  direct  or  indirect,  general  or  special,  whether  imposed 
for  purposes  of  general  revenue  or  otherwise,  and  the  interest 
thereon  shall  not  be  subject  to  taxation  as  for  income,  nor  shall 
said  bonds  and  coupons  be  subject  to  taxation  when  constituting  a 
part  of  the  surplus  of  any  bank,  trust  company,  or  other  corpora- 
tion, but  when  constituting  a  part  of  such  surplus  shall  be  deducted 
from  the  total  assets  in  order  to  ascertain  the  taxable  value  of  such 
shares. 

1911,  c.  177. 

4057.  [Amended  by  inserting  in  line  two,  after  the  word  ''is," 
and  before  the  word  "to"  the  words  "acting  conjointly  with  the 
subcommission."] 

1911,  c.  118. 
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4058.  [Amended  by  striking  out  the  word  "after"  in  line 
five  and  inserting  in  lieu  thereof  the  words :  "At  any  time  within 
six  months  before."] 

1911,  c.  118. 

4059.  [Amended  by  striking  out,  in  line  three,  the  word 
"after,"  and  insert  in  lieu  thereof  the  words  "at  any  time  within 
six  months  before."] 

1911,  c.  118. 

4060.  [Amended  by  inserting,  after  the  word  "commission" 
and  before  the  word  "shall,"  in  line  two,  the  following  words,  "and 
the  subcommission ;"  and  strike  out  the  words  "theory  and  practice 
of  teaching,"  in  line  nine.] 

1911,  c.  118. 

4061.  [Amended  by  inserting,  after  the  word  "commission" 
and  before  the  word  "as,"  in  line  two,  the  words  "and  subcommis- 
sion." 

1911,  c.  118. 

4063.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
It  shall  be  the  duty  of  the  Governor  and  the  state  superintendent 
of  public  instruction  to  appoint  a  subcommission  of  six  members, 
to  be  selected  from  among  the  teachers  or  county  superintendents 
actually  engaged  in  school  work  in  this  state,  and  members  of  the 
subcommission  actually  serving  shall  be  paid  a  per  diem  of  four 
dollars  per  day  during  the  time  that  they  are  actually  engaged'  in 
such  service,  and  in  addition  shall  be  repaid  all  money  actually 
expended  by  them  in  payment  of  necessary  expenses  to  be  paid  out 
of  the  public  funds  in  the  state  treasury,  and  they  shall  make  out 
and  swear  to  an  itemized  statement  of  such  expenses. 
1911,  c 

4066.  [Amended  by  inserting   after   the   word  "commission" 

and  before  the  word  "shall,"  in  line  four,  the  words  "and  the 
subcommission,"  and  after  the  word  "in"  and  before  the  syllable 
"ex-,"  in  the  same  line,  the  word  "joint." 

1911,  c.  118. 

4067.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
The  commission  and  subcommission  in  their  selection  and  adoption 
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of  a  uniform  series  of  text-books  shall  consider  the  merits  of  the 
books,  taking  into  consideration  their  subject-matter,  the  printing, 
binding,  material,  and  mechanical  quality,  their  general  suitability 
and  desirability  for  the  purposes  intended,  and  the  price;  and  shall 
give  due  consideration  to  the  report  and  recommendation  of  the 
subcommission.  The  text-book  commission  and  the  subcommis- 
sion  in  joint  session  shall  select  and  adopt  such  books  as  will,  in 
their  judgment,  best  accomplish  the  ends  desired;  and,  in  case  any 
books  are  deemed  by  them  suitable  for  adoption  and  more  desira- 
ble than  other  books  of  the  same  class  or  division  submitted,  and 
in  case  they  consider  the  price  at  which  such  books  are  offered  to 
be  unreasonably  high,  and  that  the  same  should  be  offered  at  a 
smaller  price,  they  are  hereby  authorized  and  directed  to  notify 
immediately  the  publishers  of  such  books  of  their  decision,  and  re- 
quest such  reduction  in  price  as  they  deem  reasonable  or  just;  and 
if  they  shall  agree  on  a  price  with  such  publishers  they  may  adopt 
such  books;  but  upon  failure  to  agree  upon  price,  they  shall  use 
their  sound  judgment  and  discretion  as  to  the  adoption  of  those  or 
of  other  books  deemed  by  them  to  be  the  next  best  in  the  list  sub- 
mitted. 

1911,  c.  118. 

4068.   [Amended  by  striking  out  all  in  lines  one  and  two,  and 

the  words  "days  thereafter"  at  the  beginning  of  line  three,  and 
substitute  in  lieu  thereof  the  following  words :  "at  any  time  within 
six  months  before  the  expiration  of  the  now  existing  contracts." 

1911,  c.  118. 

4073.  [Amended  by  inserting  after  the  word  "commission" 
and  before  the  word  "to,"  in  line  two,  the  words  "and  the  subcom- 
mission :"  and  after  the  word  "in"  and  before  the  word  "executive," 
in  line  three,  the  word  "joint,"  and  after  the  word  "commission," 
at  the  end  of  line  five,  the  words  "and  the  subcommission."] 

1911,  c.  118. 


4083.  [Amended  by  inserting  after  the  word  "advance"  and 
before  the  word  "And,"  in  line  fifteen,  the  following:  "The  con- 
tractors shall  maintain  one  or  more  joint  state  depositories  at  some 
convenient  distributing  point  or  points  in  the  state,  at  which  shall 
be  kept  at  all  times  an  ample  supply  of  all  adopted  books  for  the 
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convenient  and  expeditious  supply  of  books  to  the  local  depositories 
in  the  various  counties  of  the  state.  Whenever  demanded  and  cer- 
tified by  the  county  superintendent  of  public  instruction  of  any 
county  to  be  necessary  to  secure  and  keep  on  hand  an  ample  supply 
of  books  at  any  local  depository,  the  contractors  shall  furnish  books 
to  such  local  depository  upon  consignment."] 

1911,  c.  118. 

4089.  [Amended  by  inserting  between  the  word  "chapter" 
and  the  word  "and"  in  the  seventh  line  the  words :  "and  he  is 
hereby  authorized  to  have  printed,  as  other  public  printing,  and 
distributed,  such  educational  bulletins  as  he  shall  deem  necessary 
for  the  professional  improvement  of  teachers  and  for  the  cultiva- 
tion of  public  sentiment  for  public  education."] 

1909,  c.  525. 

4091a.  Trustees  of  state  university.  J.  Y.  Joyner,  state 
superintendent  of  public  instruction  (and  each  of  his  successors  in 
office)  shall  be  ex-officio  a  trustee  of  the  University  of  North  Caro- 
lina. 

1909,  c.  432. 

4092a.  [Amended  by  adding  at  the  end  of  section  the  follow- 
ing: Upon  petition  of  a  majority  of  the  parents  of  the  children  of 
school  age  in  any  school  district  or  township  of  any  county,  the 
county  board  of  education  of  such  county  may  in  its  discretion 
order  compulsory  attendance  upon  the  school  or  schools  named  in 
such  petition  or  upon  all  the  schools  in  the  township  named,  as  pro- 
vided for  in  this  act.  Whenever  it  shall  appear  from  the  certificate 
of  the  county  superintendent  of  public  instruction  of  any  county 
that  the  enrollment  in  any  school  in  any  school  district  in  said 
county  for  the  preceding  school  year  was  less  than  sixty  per  cent., 
or  that  the  average  daily  attendance  upon  said  school  was  less  than 
thorty-five  per  cent,  of  the  school  census  of  said  district,  the  county 
board  of  education  of  the  county  in  which  such  school  is  located, 
without  petition  or  election,  shall  have  the  power  in  its  discretion 
to  order  compulsory  attendance  upon  such  school  under  the  pro- 
visions of  this  act.] 

1909,  c.  525,  s.  9. 

4092h.    [Repealed.] 

1909,  c.  525,  s.  9. 
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4097.  [Amended  by  inserting  the  words  "and  twenty-five" 
between  the  words  "hundred"  and  "thousand"  in  line  one  of  sec- 
tion. Also  amended  by  adding  the  following  at  the  end  of  sec- 
tion :  Provided,  that  the  state  board  of  education  may  deduct  annu- 
ally from  said  appropriation  or  from  any  other  appropriation  out 
of  the  state  treasury  for  public  schools  an  amount  not  to  exceed  one 
thousand  two  hundred  dollars,  to  be  used  in  part  payment  of  the 
salary  and  expenses  of  the  superintendent  of  the  state  colored 
normal  schools  and  inspector  and  director  of  the  county  institutes 
and  teacher-training  work  of  the  state,  to  be  paid  by  the  state  treas- 
urer only  upon  the  warrant  of  the  state  auditor,  issued  upon  the 
requisition  of  the  state  superintendent  of  public  instruction.] 

1909,  c.  525. 

4099.  [Repealed.] 

1909,  c.  508. 

4100.  [Repealed.] 

1909,  c.  508. 

4101.  [Repealed.] 

1909,  c.  508. 

4102.  [Repealed.] 

1909,  c.  508. 

4103.  [Repealed.] 

1909,  c.  508. 

4104.  [Repealed.] 

1909,  c.  508. 

4105.  [Repealed.  The  following  takes  its  place:]  One  hun- 
dred thousand  dollars  is  hereby  appropriated  annually  out  of  the 
state  treasury  for  the  benefit  of  the  public  schools,  to  be  apportioned 
by  the  state  board  of  education  as  follows :  The  treasurer  of  the 
county  school  fund  and  the  county  superintendent  of  public  instruc- 
tion of  each  county  in  which  a  special  tax  has  been  levied  by  the 
county  commissioners  thereof  to  maintain  one  or  more  public 
schools  in  each  school  district  of  said  county  for  a  period  of  four 
months  in  each  year  shall  make  affidavit  to  the  state  superintendent 
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of  public  instruction,  on  or  before  the  second  Monday  in  January  of 
each  year,  stating  the  rate  of  the  special  tax  so  levied  by  said  com- 
missioners in  June  of  the  preceding  year,  and  said  affidavit  shall  be 
accompanied  with  a  certified  copy  of  the  itemized  statement  sub- 
mitted by  the  county  board  of  education  to  the  county  commission- 
ers in  accordance  with  which  said  levy  of  said  special  tax  for  schools 
was  made,  signed  by  the  chairman  of  the  county  board  of  educa- 
tion and  the  county  superintendent  of  public  instruction,  and  such 
further  information  about  the  receipts  and  expenditures  and  ap- 
portionment of  the  school  fund  in  said  county  as  may  be  required 
by  the  state  superintendent  of  public  instruction;  and  thereupon 
the  state  board  of  education  shall  apportion  to  said  county  from 
said  appropriation  a  sum  of  money  equal  to  the  amount  so  levied 
and  to  be  derived  from  said  special  tax :  Provided,  that  if  in  any 
county  that  has  levied  a  maximum  special  tax  of  five  cents  on 
the  one  hundred  dollars  valuation  of  property  and  fifteen  cents  on 
the  poll  the  funds  are  still  insufficient  to  maintain  in  every  school 
district  one  or  more  public  schools  for  at  least  four  months,  an  ad- 
ditional apportionment  shall  be  made  to  said  county  of  the  addi- 
tional amount  necessary  to  provide  a  four-months  school  term  in 
every  school  district  in  such  county.  The  state  superintendent 
'of  public  instruction  shall  issue  a  requisition  on  the  state  auditor 
for  the  amount  so  apportioned  to  any  county,  who  shall  issue  his 
warrant  in  favor  of  the  county  treasurer  of  said  county  for  said 
amount,  and  the  money  shall  be  placed  by  said  treasurer  to  the 
credit  of  the  general  public  school  fund  of  the  county,  to  be  used, 
first,  for  providing  a  four  months  school  term  in  every  school  dis- 
trict, and  any  balance  to  be  used  for  equalizing,  as  nearly  as  may 
be,  the  terms  of  all  the  public  schools  of  said  county.  The  balance 
of  the  state  appropriation  of  one  hundred  thousand  dollars  herein 
provided  shall  be  apportioned  by  the  state  board  of  education 
to  the  respective  counties  of  the  state,  per  capita  as  to  school  pop- 
ulation, as  provided  for  the  apportionment  of  the  one  hundred 
thousand  dollars  appropriated  under  section  four  thousand  and 
ninety-seven  of  the  Revisal :  Provided  further,  that  the  state  board 
of  education  shall  deduct  from  said  appropriation  biennially  the 
sum  of  seven  thousand  five  hundred  dollars  for  rural  libraries,  as 
provided  in  section  four  thousand  one  hundred  and  seventy-nine  of 
the  Revisal.  No  county  needing  aid  from  this  appropriation  for 
a  four-months  school  term  in  every  district  shall  receive  any  funds 
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therefrom  until  it  shall  have  levied  the  special  tax  herein  required 
of  it  for  that  purpose. 

1909,  c.  508. 

4112.  [Repealed,  and  the  following  enacted  in  its  place:] 
On  or  bfore  the  first  Monday  in  June  of  each  and  every  year  the 
county  board  of  education  of  each  county  shall  ascertain  the 
amount  of  money  that  will  be  needed  to  maintain  the  public  schools 
of  such  county  for  four  months  during  the  succeeding  school  year. 
The  board  of  education,  using  as  a  basis  the  receipts  for  school 
purpose  during  the  current  school  year  ending  June  thirtieth, 
shall  ascertain  the  amount  that  will  be  available  for  school  pur- 
poses from  the  regular  school  tax,  from  fines  and  penalties  and 
from  the  amount  appropriated  under  section  four  thousand  and 
ninety-seven  of  the  Revisal  of  one  thousand  nine  hundred  and 
five  of  North  Carolina.  If  the  amount  to  be  received  is  less  than 
the  amount  ascertained  to  be  needed,  the  board  of  education  shall 
submit  a  statement  of  the  above  facts  to  the  board  of  county  com- 
missioners of  such  county;  and  it  shall  be  the  duty  of  the  board 
of  county  commissioners  to  levy  a  special  tax  on  all  property  and 
polls  in  said  county  to  supply  one-half  the  deficiency  for  the  sup- 
port and  maintenance  of  the  public  schools  of  such  county  for 
four  months :  Provided,  that  this  special  tax  shall  not  be  less  than 
one  cent  on  the  one  hundred  dollars  valuation  of  property  and 
three  cents  on  each  poll,  nor  more  than  five  cents  on  the  one 
hundred  dollars  valuation  of  property  and  fifteen  cents  on  each 
poll  in  any  county.  This  tax  shall  be  levied  and  collected  as  other 
county  taxes  are  levied  and  collected,  and  the  funds  thus  raised 
shall  be  expended  in  such  manner  as  the  county  board  of  education 
may  determine  for  maintaining  one  or  more  public  schools  in  each 
school  district  for  four  months  in  each  year.  The  calculation  of 
the  amount  that  will  be  necessary  shall  state  separately  the 
amounts  needed  for  supervision,  for  administration,  for  buildings 
and  repairs,  for  expenses  (this  to  be  itemized)  and  for  salaries  of 
teachers.  The  limitation  placed  by  law  on  each  of  these  objects 
shall  not  be  exceeded.  The  county  board  of  education  shall  further 
state  the  number  of  teachers,  white  and  colored,  to  be  employed 
in  each  district,  and  the  salary  of  each  teacher  in  each  district; 
and  the  average  of  salaries  to  be  paid  according  to  this  statement 
shall  not  exceed  the  average  salaries  paid  in  the  state  during  the 
preceding  year   for  white  teachers   and   colored   teachers,   respec- 
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tively.  In  the  event  of  a  disagreement  between  the  county  board 
of  education  and  the  board  of  county  commissioners  as  to  the  rate 
of  tax  to  be  levied,  the  county  board  of  education  may  bring  an 
action  in  the  nature  of  mandamus  against  the  board  of  county 
commissioners  to  compel  the  levy  of  such  special  tax  in  the  manner 
and  form  as  provided  in  sections  eight  hundred  and  twenty-two 
and  eight  hundred  and  twenty- four  of  the  Revisal,  and  it  shall 
be  the  duty  of  the  judge  hearing  the  same  to  find  the  facts  as  to 
the  amount  needed  and  the  amount  available  from  the  sources 
herein  specified,  which  finding  shall  be  conclusive,  and  to  give  judg- 
ment requiring  the  county  commissioners  to  levy  the  sum  which 
he  shall  find  necessary  to  maintain  the  schools  for  four  months  in 
said  county. 

1909,  c.  508. 

County  commissioners  failing  to  provide  four  months'  public  school  are 
indictable:  Bd.  of  Ed.  v.  Comrs.,  150-116. 

The  action  of  the  board  of  education  provided  for  is  recommendatory  and 
in  aid  of  the  judgment  and  discretion  of  the  commissioners:  Bd.  of  Ed.  v. 
Comrs.,  150-116 — and  the  county  commissioners  cannot  be  compelled  by  man- 
damus to  adopt  the  recommendation  of  the  board:  Ibid. 

4114.  Special  tax  for  county  schools.  The  county  commis- 
sioners of  any  county,  upon  the  petition  of  the  county  board  of 
education  of  said  county,  may  order  an  election  to  be  held  in  said 
county  to  ascertain  the  will  of  the  people  whether  there  shall  be 
levied  on  all  taxable  property  and  polls  of  said  county  a  special  tax, 
not  to  exceed  thirty  cents  on  the  one  hundred  dollars  valuation  of 
property  and  ninety  cents  on  each  poll,  to  supplement  the  county 
school  fund  of  said  county.  Said  election  shall  be  conducted  for 
the  county  as  nearly  as  may  be  under  the  same  rules  and  regulations 
governing  district  special  school-tax  elections,  as  set  out  in  section 
four  thousand  one  hundred  and  fifteen  of  the  Revisal  of  one  thou- 
sand nine  hundred  and  five  of  North  Carolina.  In  case  a  majority 
of  the  qualified  voters  at  said  election  shall  vote  in  favor  of  said 
tax,  the  same  shall  be  annually  levied  and  collected  in  the  same 
manner  and  at  the  same  time  as  other  taxes  of  the  county  are  levied 
and  collected.  In  case  a  majority  of  the  qualified  voters 
at  said  election  in  any  township  of  said  county  shall 
vote  for  said  special  tax,  the  same  shall  be  annually  levied 
and  collected  in  said  township  in  the  same  manner  and 
at  the  same  time  as  other  taxes  are  levied  and  collected,  and  used 
to  supplement  the  school  fund  of  said  township.    In  case  a  majority 
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of  the  qualified  voters  at  said  election  in  any  township  or  in  the 
entire  county  shall  vote  in  favor  of  said  special  tax,  on  petition  of 
a  majority  of  the  members  of  the  board  of  trustees  of  the  school 
committee  of  any  existing  special-tax  district  within  said  township 
or  county  so  voting,  the  county  commissioners  shall  reduce  the 
annual  special  local-tax  levy  of  said  district  by  an  amount  not  ex- 
ceeding the  special  levy  provided  for  the  county  or  township  under 
this  section.  In  case  a  majority  of  the  qualified  voters  at  said 
election  in  any  county  shall  fail  to  vote  for  said  special  tax,  on 
petition  of  a  majority  of  the  members  of  the  county  board  of 
education  of  said  county,  the  county  commissioners  may,  after 
thirty  days'  notice,  order  an  election  in  any  subsequent  year  after 
the  first  election  for  the  same  purpose  and  under  the  same  regula- 
tions as  the  first  election  herein  provided  for  in  any  or  all  of  the 
townships  of  said  county  that  shall  have  failed  to  carry  said  special 
tax  in  the  former  election. 

1911,  c.  71. 

See  McLeod  v.  Comrs.,  148-77. 

4115.   [Amended  by  inserting  between  the  word   "district" 

and  "endorsed"  in  the  fifth  line  the  words  "in  whose  name  real 
estate  in  such  district  is  listed  in  the  tax  lists  of  the  current  fiscal 
year."  Also  amended  by  inserting  between  the  word  "section"  and 
"so,"  in  line  thirty-nine,  the  words  "or  by  special  act  or  charter  of 
the  general  assembly  of  North  Carolina" ;  and  by  adding  at  the  end 
of  section  the  following:  "Upon  petition  of  two-thirds  of  the  quali- 
fied voters  residing  in  any  special-tax  district  established  under 
this  section,  endorsed  and  approved  by  the  county  board  of  edu- 
cation, the  board  of  county  commissioners  shall  order  another  elec- 
tion in  said  district  for  submitting  the  question  of  revoking  said 
tax  and  abolishing  said  district,  to  be  held  under  the  provisions 
prescribed  in  this  section  for  holding  other  elections :  Provided, 
that  no  election  for  revoking  a  special  tax  in  any  special-tax  dis- 
trict shall  be  ordered  and  held  in  said  district  within  less  than 
two  years  from  the  date  of  the  election  at  which  the  tax  was  voted 
and  the  district  established,  nor  at  any  time  within  less  than  two 
years  after  the  date  of  the  last  election  on  said  question  in  said 
district ;  and  no  petition  revoking  such  tax  shall  be  approved  by  the 
county  board  of  education  oftener  than  once  in  two  years.  If  at 
such  election  a  majority  of  the  qualified  voters  in  said  district  shall 
vote  'Against  Special  Tax,'  said  tax  shall  be  deemed  revoked  and 
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shall  not  be  levied,  and  said  district  shall  be  discontinued :  Pro- 
vided further,  that  the  provisions  for  ordering  a  new  election  to 
revoke  a  special  tax  in  any  special-tax  district  shall  not  apply  to 
elections  in  such  districts  for  increasing  or  restoring  the  special-tax 
levy  in  such  district,  which  elections  may  be  ordered  and  held  at 
any  time  in  accordance  with  the  provisions  of  this  section  for 
establishing  new  special-tax  districts."] 

1909,  c.  525,  s.  4;  1911,  c.  135. 

Poll  tax  in  school  district  not  limited  to  $2:  Perry  v.  Comrs.,  148-521. 

When  the  regularity  of  an  election  is  impeached,  the  presumption  is  in 
favor  of  the  regularity  of  the  conduct  of  the  authorities,  with  the  burden  on 
the  objecting  party  to  show  the  contrary:  Thrash  v.  Comrs.  150-693. 

The  responsibility  and  duties  of  the  board  of  education  commented  on 
in  Howell  v.  Howell,  151-575. 

Objection  to  a  special  school-tax  district  as  determined  upon  by  the  board 
should  be  made  at  a  meeting  of  the  board,  and  injunction  will  afford  no  relief 
after  the  provisions  of  this  section  have  been  complied  with  and  no  fraud 
alleged:  Ibid. 

An  election  declaring  for  a  special  school  tax  will  not  be  declared  void 
because  commissioners  did  not  publish  place  where  election  held,  it  appearing 
that  it  was  held  at  the  usual  place  where  all  elections  were  held  and  a  majority 
of  the  qualified  voters  of  the  district  had  voted  for  it,  and  every  voter  had  a 
fair  opportunity  to  vote:  Younts  v.  Comrs.,  151-582. 

4116. 

In  the  absence  of  misconduct  or  the  abuse  of  discretion,  the  action  of  school 
board  hereunder  cannot  be  supervised  or  restrained  by  the  courts:  Pickler 
v.  Bd.  of  Education,  149-221. 

4119.    [Amended  by  striking  out  all  of  said  section  down  to 

and  including  the  word  "qualified"  in  line  eight  and  inserting  the 
following:  "The  general  assembly  of  one  thousand  nine  hundred 
and  nine  shall  appoint  three  men  in  each  county,  who  shall  consti- 
tute the  county  board  of  education,  one  for  a  term  of  office  of  two 
years,  one  for  a  term  of  office  of  four  years  and  one  for  a  term  of 
office  of  six  years.  The  term  of  office  of  each  shall  begin  on  the 
first  Monday  in  July  next  succeeding  his  appointment.  Each  suc- 
ceeding general  assembly,  at  its  regular  session,  shall  appoint  one 
member  of  the  county  board  of  education  in  place  of  the  member 
whose  term  of  office  expires  on  the  first  Monday  in  July  next  suc- 
ceeding that  meeting  of  the  general  assembly,  and  his  term  of  office 
shall  continue  for  six  years  from  the  first  Monday  in  July  next 
succeeding  his  appointment  and  until  his  successor  is  duly  appointed 
and  qualified:  Provided,  that  the  provisions  of  this  section  shall 
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not  apply  to  those  counties  in  which  the  county  boards  of  education 
were  at  the  general  election  of  one  thousand  nine  hundred  and 
eight  elected  by  a  vote  of  the  people.  No  person  shall  be  eligible 
as  a  member  of  the  county  board  of  education  who  is  not  known 
to  be  a  man  of  intelligence,  of  good  moral  character,  of  good  busi- 
ness qualifications  and  heartily  in  favor  of  public  education." 
Strike  out,  in  line  thirteen  thereof,  the  words  "the  three,"  between 
the  words  "appoint"  and  "mem-"  and  in  lieu  thereof  insert  the 
words  "one  or  more" ;  strike  out,  in  line  fifteen  thereof,  the  follow- 
ing words :  "or  any  one  or  more  of  such  members,"  between  the 
words  "vided"  and  "such,"  in  said  line.] 

1909,  c.  525,  s.  5. 

4121. 

In  the  absence  of  misconduct  or  abuse  of  discretion,  the  action  of  the  school 
board  hereunder  cannot  be  supervised  or  restrained  by  the  courts:  Pickler 
v.  Bd.  of  Education,  149-221. 

4124. 

The  matter  of  changing  the  location  of  a  school  building  is  vested  by  statute 
in  the  sound  discretion  of  the  school  committee,  and  their  action  cannot  be 
restrained  unless  they  act  through  improper  motives:  Venable  v.  School  Com- 
mittee, 149-120. 

In  the  absence  of  misconduct  or  abuse  of  discretion,  action  of  school  board 
hereunder  cannot  be  supervised  or  restrained  by  the  courts:  Pickler  v.  Board 
of  Education,  149-221. 


4129.  [Amended  by  inserting  in  line  nine  thereof,  after  the 
word  "age"  and  before  the  word  "nothing,"  the  following  words: 
"unless  such  district  shall  contain  at  least  twelve  square  miles  or 
shall  be  separated  by  dangerous  natural  barriers  from  a  schoolhouse 
in  the  district  of  which  the  proposed  new  district  is  a  part."  Also 
amended  by  adding  at  the  end  of  section  the  following:  "Upon 
consolidation  of  two  or  more  school  districts  into  one  by  the 
county  board  of  education,  the  said  county  board  of  education  is 
authorized  and  empowered  to  make  provisions  for  the  transporta- 
tion of  pupils  in  said  consolidated  district  that  reside  too  far  from 
the  schoolhouse  to  attend  without  transportation,  and  to  pay  for 
the  same  out  of  the  apportionment  to  said  consolidated  district : 
Provided,  that  the  daily  cost  of  transportation  per  pupil  shall  not 
exceed  the  daily  cost  per  pupil  of  providing  a  separate  school  in  a 
separate  district  for  said  pupils.     The  county  board  of  education  of 
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any  county  is  authorized  and  empowered  to  change  the  boundary 
lines  between  local-tax  school  districts  in  said  county  upon  satisfac- 
tory evidence  furnished  to  said  board  that  the  convenience  and  best 
interests  of  the  residents  of  the  districts  require  such  change :  Pro- 
vided, that  this  authority  to  change  boundaries  between  local-tax 
districts  shall  not  have  the  effect  of  releasing  any  taxpayer  from 
the  obligation  of  paying  his  school  taxes,  but  shall  be  exercised  only 
for  transferring  said  taxpayer  and  his  property  from  one  local-tax 
district  to  another  in  which  the  same  rate  of  special  taxation  for 
schools  is  levied."] 

1909,  c.  856;  1911,  c.  135. 

An  old  school  house  can  be  rebuilt  at  its  old  site  even  though  within  three 
miles  of  another  where  it  does  not  appear  which  was  originally  built  first: 
Pickler  v.  Bd.  of  Education,  149-221. 

4131.  [Amended  by  striking  out  "two"  in  line  fourteen,  and 
inserting  in  lieu  thereof  the  word  "three."] 

1911,  c.  135. 

4133.  [Amended  by  striking  out  the  following  words  in  lines 
nine  and  ten,  "July  the  report  of  the  treasurer  of  the  school  fund," 
and  inserting  in  lieu  thereof  the  following  words:  "August  in  some 
newspaper  published  in  the  county,  or  at  the  courthouse  door  if 
there  be  no  newspaper  published  therein,  an  itemized  statement  of 
all  receipts  and  expenditures  of  school  funds."] 

1911,  c.  135. 

4135.  [Amended  by  adding  to  section  the  following:  "The 
county  superintendent  of  public  instruction  shall  have  authority 
to  administer  oaths  to  teachers  and  all  subordinate  school  officials 
where  an  oath  is  required  of  the  same."] 

1911,  c.  135. 

4141.  [Amended  by  inserting  after  the  word  "superintend- 
ents" and  before  the  word  "and,"  in  line  seventeen,  the  words  "and 
the  annual  meeting  of  the  District  Association  of  County  Superin- 
tendents," and  after  the  word  "expenses"  and  before  the  word 
"and,"  in  line  eighteen,  the  words  "including  board."] 

1911,  c.   135. 

4145.  [Amended  by  striking  out,  in  line  fourteen  thereof,  the 
words  "may  elect  to,"  occurring  between  the  words  "and"  and  "be" 
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therein,  and  inserting  in  lieu  thereof  the  word  "shall,"  and  by 
striking  out  the  word  "or,"  in  line  fifteen,  and  inserting  in  lieu 
thereof  the  words  "and  may,"  and  by  striking  out  the  word  "the," 
after  the  word  "for"  and  before  the  word  "four,"  in  line  sixteen 
thereof,  and  inserting  in  lieu  thereof  the  words  "not  exceeding," 
and  by  striking  out  the  words  "but  they  cannot  be  paid  for  both," 
between  the  word  "days"  and  the  word  "every,"  in  said  line  six- 
teen, and  inserting  in  lieu  thereof  the  words  "each  year  for  such 
additional  services  as  may  be  rendered  by  the  committee  in  the 
discharge  of  their  legal  duties."] 

1909,  c.  769. 

4148.  [Amended  by  inserting  after  the  word  "furnish,"  in 
line  two,  the  word  "biennially" ;  strike  out  the  words  "August  in 
each  year,"  in  line  eight,  and  insert  in  lieu  thereof  the  words  "June 
of  the  year  in  which  the  census  is  required";  and  strike  out  the 
words  "September  of  each  year,"  in  line  ten,  and  insert  in  lieu 
thereof  the  words  "July  of  the  year  in  which  the  census  is  re- 
quired."] 

1911,  c.  135. 

4162a.  [Amended  by  inserting  after  the  word  "board"  and 
before  the  word  "and,"  in  line  sixteen,  the  following:  "and  the 
chief  clerk  in  the  office  of  the  state  superintendent  of  public  in- 
struction shall  be  exoffiicio  secretary  of  the  said  board,  and  shall 
be  paid  out  of  the  state  treasury  three  hundred  dollars  annually  as 
compensation  for  additional  services  as  secretary" ;  and  by  striking 
out  in  line  forty-two  thereof  the  words  "not  to  exceed  fifteen  (15) 
days  annually."] 

4163.  [Amended  by  striking  out  the  words  "twenty-five,"  in 
lines  seven  and  eight,  and  inserting  in  lieu  thereof  the  word  "thirty- 
five."] 

1911,  c.  135. 

4165.  [Amended  by  striking  out  all  the  words  occurring 
between  the  word  "filed,"  in  line  twenty-four,  and  the  word  "with," 
in  line  twenty-five. 

1911,  c.  135. 

4167.  [Amended  by  striking  out  the  word  "may"  before  the 
word  "biennial,"  in  line  two  thereof  and  inserting  in  lieu  thereof 
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the  word  "shall."  Also  by  striking  out  all  between  the  word 
"education,"  in  line  fifteen,  and  the  word  "The,"  in  line  twenty- 
three,  and  insert  in  lieu  thereof  the  following:  "All  public-school 
teachers  of  the  state  and  all  high-school  and  graded-school  teachers 
are  hereby  required  to  attend  biennially  some  county  teachers'  in- 
stitute or  accredited  summer  school  continuously  for  a  term  of  not 
less  than  two  weeks,  unless  providentially  hindered ;  and  failure 
so  to  attend  such  institute  or  summer  school  shall  be  cause  for 
debarring  any  teacher,  so  failing,  from  teaching  in  any  of  the 
public  schools,  high  schools,  or  graded  schools  of  the  state  until 
such  teacher  shall  have  attended,  as  required  by  law,  some  county 
institute  or  accredited  school  as  herein  provided  for."] 

1909,  c.  525,  s.  6;  1911,  c.  135. 

41 671-4 167u.   [Repealed,    and  the  following   act  takes   their 

places :] 

Section  i.  That  the  trustees  of  the  East  Carolina  Teachers' 
Training  School,  established  by  an  act  of  the  general  assembly  of 
North  Carolina  of  one  thousand  nine  hundred  and  seven,  and 
located  at  Greenville,  North  Carolina,  shall  be  and  are  hereby 
constituted  a  body  corporate  by  and  under  the  name  and  style 
of  "The  Board  of  Trustees  of  the  East  Carolina  Teachers'  Train- 
ing School,"  and  by  that  name  may  sue  and  be  sued,  make  con- 
tracts, acquire  real  and  personal  property  by  gift,  purchase,  or 
devise,  and  exercise  such  other  rights  and  privileges  as  are  inci- 
dent to  corporations  of  like  character  as  are  necessary  for  the 
proper  administration  of  said  school. 

Sec.  2.  That  said  board  of  trustees  shall  be  composed  of  nine 
persons,  together  with  the  state  superintendent  of  public  instruc- 
tion as  chairman  exofficio,  said  trustees  to  be  appointed  by  the 
state  board  of  education :  Provided,  that  two  members  of  said 
board  shall  be  from  the  first  congressional  district,  two  from  the 
second,  two  from  the  third,  two  from  the  fourth,  and  one  from  the 
sixth,  whose  term  of  office  shall  be  six  years.  That  the  state  board 
of  education,  upon  the  expiration  of  the  term  of  office  of  any 
member  of  the  board  of  trustees,  shall  appoint  his  successor  for 
the  full  term  of  six  years.  Vacancies  occurring  by  death  or  res- 
ignation of  any  member  of  this  board  shall  be  filled  by  appoint- 
ment of  the  state  board  of  education  for  the  unexpired  term.  All 
trustees   shall   take   oath   to   perform    faithfully   their  duties,    and 
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shall  hold  office  until  their  successors  have  been  duly  appointed  and 
qualified. 

Sec.  3.  That  the  said  school  shall  be  maintained  by  the  state 
for  the  purpose  of  giving  to  young  white  men  and  women  such 
education  and  training  as  shall  fit  and  qualify  them  to  teach  in  the 
public  schools  of  North  Carolina. 

Sec.  4.  That  the  board  of  trustees  shall  have  power  to  prescribe 
the  course  of  study,  and  shall  lay  special  emphasis  on  those  sub- 
jects taught  in  the  public  schools  of  the  state  and  on  the  art  and 
science  of  teaching. 

Sec.  5.  That  tuition  in  said  school  shall  be  free  to  those  who 
signify  their  intention  to  teach,  for  such  time  and  upon  such  com- 
ditions  as  may  be  prescribed  by  the  board  of  trustees;  and  the 
board  of  trustees,  upon  the  recommendation  of  the  faculty,  shall 
give  those  students  in  said  school  who  have  completed  the  pre- 
scribed course  of  study  a  diploma  of  graduation;  and  they  may 
upon  the  recommendation  of  the  faculty  grant  certificates  of  pro- 
ficiency for  the  completion  of  special  courses. 

Sec.  6.  That  when,  in  the  judgment  of  the  board  of  trustees, 
the  best  interest  of  the  school  will  be  promoted  thereby,  the  board 
may  decline  to  admit  young  men  into  the  rooms  of  the  dormitories. 

Sec.  7.  That  all  rights  and  titles  heretofore  acquired  in  any  way 
for  the  use  and  benefit  of  said  training  school  shall  vest  and  re- 
main in  the  said  board  of  trustees  as  herein  incorporated. 

Sec.  8.  That  the  trustees  shall  report  biennially  to  the  gov- 
ernor, before  the  meeting  of  each  general  assembly,  the  operation 
and  condition  of  said  school. 

1911.  c.  159. 

4167J.  [Amended  by  changing  the  word  " fifty,"  in  the  first 
line  to  "seventy-five."] 

4167u.   [Repealed.] 

1909,  c.  525,  s.  8. 

4168.  [Amended  by  striking  out  the  words  "Croatan  Indians" 
wherever  found  and  inserting  the  words  "Indians  of  Robeson 
county."] 

1911,  c.  214. 

4171.    [Amended  by  striking  out  the  words  "Croatan  Indians" 
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wherever  found  and  inserting  in  lieu  thereof  the  words  "Indians 
of  Robeson  county."] 

1911,  c.  214. 

4179.  [Amended  by  adding  at  the  end  of  same  the  following 
words:  "Provided  further,  that  any  balance  of  the  biennial  appro- 
priation of  two  thousand  five  hundred  dollars  for  the  enlargement 
of  libraries  remaining  in  the  hands  of  the  state  treasurer  at  the  end 
of  each  biennial  period  shall  be  used  for  the  establishment  of  new 
libraries  in  accordance  with  the  provisions  of  section  four  thou- 
sand one  hundred  and  seventy-two  of  the  Revisal  of  one  thousand 
nine  hundred  and  five  of  North  Carolina."] 

1909,  c.  525,  s.  7. 

4199.   [Amended  by  inserting  the  word  "five"  after  the  word 
"twenty"  in  line  thirteen.] 
1911,  c.  212. 

XIXa.    State  School  for  the  Feeble-Minded. 

4206b.  Established.  The  state  shall  establish  and  maintain 
a  school  for  the  care  and  education  of  the  idiotic  and  feeble-minded 
six  years  of  age  and  upward,  which  shall  be  known  as  the  North 
Carolina  School  for  the  Feeble-minded.  All  such  feeble-minded 
persons  supported  by  towns,  counties,  and  almshouses  in  the  state, 
who,  in  the  judgment  of  the  municipal  and  county  officers  of  towns 
or  counties  or  state  board  of  charities,  are  capable  of  being  bene- 
fited by  school  instruction  shall  be  committed  to  this  institution. 

1911,  c.  87. 

4206c.  Trustees  have  control;  must  report  to  Governor;  board 
of  lady  visitors.  The  Governor  shall,  with  the  advice  of  the 
senate,  appoint  nine  persons,  all  of  whom  shall  be  inhabitants  of 
this  state,  to  be  trustees  of  such  school,  three  of  whom  shall  be 
appointed  to  serve  two  years,  three  for  four  years,  and  three  for 
six  years,  and  their  successors  shall  be  appointed  to  serve  for  six 
years.  The  state  superintendent  of  public  instruction  shall  be  ex- 
officio  president  of  the  board  of  trustees.  The  said  trustees  shall 
have  the  general  management  and  supervision  of  said  school,  and 
one  or  more  of  said  trustees  shall  visit  said  school  as  often  as  once 
each  month,  and  said  board  of  trustees  shall  annually,  on  or  before 
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the  first  day  of  December  of  each  year,  furnish  a  report  to  the 
Governor,  containing  a  history  of  the  school  for  the  year  and  a  com- 
plete statement  of  all  accounts  with  all  the  funds,  general  and 
special,  appropriated  or  belonging  to  said  school,  with  a  detailed 
statement  of  disbursements.  And  the  Governor  shall  appoint  a  lady 
board  of  visitors,  consisting  of  three  members,  to  serve  for  two, 
four,  and  six  years,  whose  duty  shall  be  to  assist  the  board  of 
trustees,  and  report  in  writing  the  condition  of  the  institution  semi- 
annually to  the  trustees,  and  perform  such  other  duties  as  the  board 
of  trustees  may  prescribe. 
1911,  c.  87,  s.  2. 

4206d.  Indigent    children    admitted    free;    others    pay.  All 

indigent  and  destitute  persons  in  this  state  who  are  proper  subjects 
for  said  school,  and  have  no  parents,  kinsmen,  or  guardian  able  to 
provide  for  them,  may  be  admitted  as  state  charges ;  and  all  other 
persons  in  this  state  who  are  proper  subjects  for  said  school,  when 
parents,  kinsmen,  or  guardian  bound  by  law  to  support  such  persons 
are  able  to  pay,  shall  pay  such  sum  for  care,  education,  and  main- 
tenance of  such  persons  as  the  trustees  shall  determine;  and  such 
persons  from  other  states  having  no  such  institution  and  similar 
schools  may  be  received  into  such  school,  when  there  is  room  for 
them  without  excluding  state  charges,  at  a  cost  to  such  person  or 
those  who  are  legally  responsible  for  their  maintenance  of  not  less 
than  five  dollars  per  week. 

1911,  c.  87,  s.  3. 

4206e.  How  person  committed  to  the  school.     Whenever  it 

is  made  to  appear,  upon  application  to  the  clerk  of  the  court  of  any 
county,  and  after  due  notice  and  a  proper  hearing,  that  any  per- 
son resident  in  said  county,  or  any  person  supported  by  any  town, 
is  a  fit  subject  for  the  North  Carolina  school  for  the  feeble-minded, 
such  clerk  of  the  court  may  commit  such  person  to  said  school  by 
an  order  of  commitment  directed  to  the  trustees  of  said  school  for 
the  feeble-minded,  accompanied  by  a  certificate  of  two  physicians, 
who  are  graduates  of  some  legally  organized  medical  college  and 
have  practiced  three  years  in  this  state,  that  such  a  person  is  a 
proper  subject  for  admission  to  said  institution. 

1911,  c.  87,  s.  4. 

4206f.  Appeal  from  commitment.     Any  order  of  committal 
under  this  subchapter  shall  be  subject  to  appeal  in  the  same  man- 
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ner,  by  the  same  persons,  and  to  the  same  extent  that  decrees  of  the 
clerk  of  the  court  appointing  guardians  over  persons  alleged  to  be 
insane  or  incompetent,  or  spendthrift,  and  no  committal  under  this 
subchapter  shall  bar  habeas  corpus  proceedings,  but  the  court  upon 
habeas  corpus  proceedings  may  confirm  the  order  of  commitment 
whenever  justice  requires.  Any  inmate  of  the  North  Carolina 
school  for  the  feeble-minded  may  be  discharged  by  any  three  of  the 
trustees  or  by  a  justice  of  the  supreme  or  superior  court  of  the 
state  whenever  a  further  detention  in  such  school  in  their  opinion 
is  unnecessary;  but  any  person  so  discharged  who  was  under  sen- 
tence of  imprisonment  at  the  time  of  his  commitment,  the  period 
of  which  shall  not  have  expired,  shall  be  committed  or  remanded  to 
prison  for  such  unexpired  time. 

1911,  c.  87,  s.  5. 

4206g.    Order   in   which   feeble-minded   persons   admitted. 

Feeble-minded  persons  shall  be  admitted,  in  the  discretion  of  the 
board  of  trustees,  to  the  institution  in  the  following  order :  First, 
feeble-minded  persons  who  are  now  in  public  institutions  supported 
entirely  at  public  expense;  second,  feeble-minded  persons  in  public 
institutions  not  supported  as  aforesaid;  third,  feeble-minded  per- 
sons who  are  not  in  any  institution  of  the  state,  who  have  no  par- 
ents, kinsmen,  or  guardian  able  to  provide  for  them,  or  who  are 
committed  by  the  clerk  of  the  court;  fourth,  those  residing  within 
the  state  whose  parents,  kinsmen,  or  guardian  bound  by  law  to  sup- 
port such  persons  are  able  to  pay;  fifth,  persons  of  other  states 
whose  parents,  kinsmen,  or  guardian  are  willing  to  pay. 

1911,  c.  87,  s.  6. 

4206h.  Selection  and  purchase  of  a  site  for  school.     The 

trustees  shall  select  and  purchase,  or  otherwise  acquire,  with  the 
approval  of  the  governor  and  council  of  state,  a  suitable  site  for 
said  school  and  home,  and  the  board  of  trustees,  as  soon  as  ap- 
pointed and  organized,  shall  proceed  as  soon  as  practicable  to  erect 
thereon  and  properly  furnish  and  equip  suitable  buildings  and 
structures  to  accomplish  the  objects  set  forth  in  this  subchapter,  the 
plans  of  which  shall  be  approved  by  the  Governor  and  his  council. 

1911,  c.  87,  s.  7. 

4206j.  Trustees  to  make  rules  for  admission;  expenses,  how 
met.     Said  trustees  shall  have  power  to  make  all  necessary 
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rules  and  regulations  as  to  admission  to  said  institution,  and  for 
the  government  and  control  of  said  institution,  and  its  inmates,  and 
to  do  everything  necessary  to  properly  care  for  and  educate  the 
feeble-minded  of  the  state.  For  all  bills  contracted  by  the  trustees 
as  aforesaid  in  purchasing  a  site  the  auditor  shall  draw  his  warrant 
upon  any  money  in  the  treasury  to  pay  the  same  not  otherwise 
appropriated,  and  all  bills  contracted  by  the  trustees  in  erecting, 
repairing,  and  equipping  suitable  buildings  and  operating  the  in- 
stitution shall  each  year  be  audited  by  the  state  board  of  internal 
improvement;  and  for  current  expenses  the  auditor,  upon  approval 
of  the  chairman  of  the  board  of  trustees,  shall  draw  his  warrant 
upon  any  money  in  the  treasury  to  pay  the  same  not  otherwise 
appropriated. 

1911,  c.  87,  s.  8. 

4206k.  Appropriations;  bonds  to  be  issued.     For  the  purpose 

of  carrying  out  the  provisions  of  this  subchapter  a  sum  of  money 
not  exceeding  sixty  thousand  dollars  shall  be  appropriated  to  be 
used  and  expended  for  the  purposes  herein  mentioned  within  the 
next  two  years,  and  the  state  treasurer  is  hereby  authorized  and 
directed  to  issue  bonds  of  the  state  of  North  Carolina,  payable 
forty  years  after  the  first  day  of  July,  one  thousand  nine  hundred 
and  eleven,  to  an  amount  not  exceeding  the  sum  of  sixty  thousand 
dollars,  such  bonds  to  be  issued  and  sold,  after  due  advertising,  on 
the  best  obtainable  terms  from  time  to  time  as  the  money  is  needed 
to  meet  the  expenses  of  building  the  institution.  All  of  said  bonds 
shall  bear  interest  at  a  rate  not  exceeding  four  per  cent,  per  annum, 
from  the  date  of  issue  until  paid,  which  said  interest  shall  be  paid 
semiannually  the  first  days  of  January  and  July  of  each  and  every 
year,  so  long  as  any  portion  of  the  said  bonds  shall  remain  due  and 
unpaid.  If  in  the  progress  of  the  work  funds  should  be  needed  at 
a  time  when  financial  conditions  should  seem  unfavorable  for  the 
sale  of  bonds,  then,  in  his  discretion,  the  state  treasurer  may,  and 
he  is  hereby  fully  authorized,  to  negotiate  a  temporary  loan  or 
loans  upon  the  best  obtainable  terms,  and,  if  necessary,  to  pledge 
any  of  the  unsold  bonds  as  collateral  therefor. 

1911,  c.  87,  s.  9. 

42061.  Kind  of  bonds  issued.  The  bonds  authorized  and 
directed  to  be  issued  by  the  preceding  section  shall  be  coupon  bonds 
of  the  denomination  of  one  hundred  dollars,  five  hundred  dollars, 
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and  one  thousand  dollars  each,  as  may  be  determined  by  said  state 
treasurer,  and  shall  be  signed  by  the  Governor  and  the  state  treas- 
urer, and  shall  be  sealed  with  the  great  seal  of  the  state.  The 
coupons  thereon  may  be  signed  by  the  state  treasurer,  or  may  have 
a  facsimile  of  his  signature  printed,  engraved,  or  lithographed 
thereon;  and  the  said  bonds  shall  in  all  other  respects  be  in  such 
form  as  the  said  state  treasurer  may  direct. 
1911,  c.  87,  s.  10. 


4206m.  Exemption  from  taxation.  The  said  bonds  and  cou- 
pons shall  be  exempt  from  all  state,  county,  or  municipal  taxation 
or  assessment,  direct  or  indirect,  general  or  special,  whether  im- 
posed for  the  purposes  of  general  revenue  or  otherwise,  and  the 
interest  paid  thereon  shall  not  be  subject  to  taxation  as  for  income, 
nor  shall  said  bonds  and  coupons  be  subject  to  taxation  when  con- 
stituting a  part  of  the  surplus  of  any  bank,  trust  company,  or  other 
corporation,  but  when  constituting  a  part  of  such  surplus  shall  be 
deducted  from  the  total  assets  in  order  to  ascertain  the  taxable 
value  of  such  shares. 
1911,  c.  87,  s.  11. 


4206n.  Powers  of  trustees.  The  board  of  trustees  shall  have 
power  to  take  any  measures  which  they  deem  expedient  for  en- 
couraging subscriptions,  donations,  and  bequests  to  said  school;  to 
take  charge  of  all  the  interests  and  concerns  of  said  school;  to  enter 
into  and  bind  said  institution  by  such  compacts  and  engagements  as 
they  may  deem  advantageous;  to  make  such  rules  and  regulations 
for  their  own  government  and  that  of  the  school,  not  inconsistent 
with  this  act,  as  may  appear  to  them  reasonable  and  proper.  They 
may  sue  and  be  sued,  and  own  all  classes  of  property,  both  real  and 
personal,  that  may  be  advantageous  to  said  school.  The  trustees 
shall  receive  two  dollars  per  day  when,  employed,  and  actual  ex- 
penses. 

1911,  c.  87,  ss.  12,   13. 

4236.  [Amended  by  striking  out  the  words  "Croatan  Nor- 
mal School"  and  inserting  the  words  "Indian  Normal  School  of 
Robeson  county."] 

1911,  c.  214. 
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4257.  [Amended  by  changing  the  word  "ten"  in  the  third 
line  to  "twelve."] 

1911,  c.  105. 

XXVIa.     Library  Commission. 

4286a.  Library  commission  established;  election  of  officers. 

There  is  hereby  created  a  library  commission  that  shall  be  known 
as  the  library  commission  of  North  Carolina  and  that  shall  consist 
of  the  superintendent  of  public  instruction,  the  state  librarian,  two 
other  persons  who  shall  be  appointed  by  the  North  Carolina  library 
association,  and  one  other  person  who  shall  be  appointed  by  the 
Governor,  all  of  whom  shall  serve  without  compensation.  The 
Governor  shall  appoint  at  once  one  person  to  serve  one  year  and 
the  North  Carolina  library  association  one  person  to  serve  two 
years  and  one  person  to  serve  three  years ;  and  as  these  terms 
expire,  annually  thereafter  one  person  shall  be  appointed  for  three 
years  by  the  Governor  and  by  the  North  Carolina  library  associa- 
tion, according  to  the  vacancy  to  be  filled.  The  library  commission 
may  accept  resignations  and  fill  vacancies  for  unexpired  terms. 
The  term  of  office  of  the  members  of  the  commission  shall  begin 
April  first.  The  commission  shall  annually  elect  its  own  officers, 
who  shall  perform  all  the  duties  usually  pertaining  to  such  offices. 

1909,  c.  873. 

4286b.  Duties  of  commission;  secretary  elected.  The  com- 
mission shall  give  assistance,  advice  and  counsel  to  all  libraries  in 
the  state,  to  all  communities  which  may  propose  to  establish  libra- 
ries, and  to  all  persons  interested,  as  to  the  best  means  of  establish- 
ing and  administering  such  libraries,  as  to  the  selection  of  books, 
cataloguing,  maintenance  and  other  details  of  library  management 
as  may  be  practicable.  The  commission  may  aid  in  organizing  new 
libraries  or  in  improving  those  already  organized,  and  may  establish 
and  maintain  traveling  or  other  libraries,  as  may  be  practicable. 
The  commission  shall  employ  a  secretary,  not  a  member  of  the 
commission,  who  shall  be  a  person  trained  in  library  methods,  and 
who  shall  receive  such  compensation  as  the  commission  may  decide, 
and  who  shall  perform  the  usual  duties  of  a  secretary  and  such 
other  duties  as  may  be  assigned  by  the  commission,  and  who  shall 
serve  at  the  will  of  the  commission. 

1909,  c.  873,  s.  3. 

279 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

4286c.  Public  libraries  must  make  reports.  Every  public 
library  in  the  state  shall  make  an  annual  report  to  the  commission, 
in  such  form  as  may  be  prescribed  by  the  commission.  The  term 
"public  library"  shall,  for  the  purpose  of  this  subchapter,  include 
free  public  libraries,  subscription  libraries,  school,  college  and  uni- 
versity libraries,  young  men's  Christian  association,  legal  associa- 
tion, medical  association,  supreme  court  and  state  libraries. 

1909,  c.  873,  s.  4. 

4286d.  Biennial  report  to  Governor.  The  commission  shall 
make  a  biennial  report  to  the  Governor,  covering  its  work  up  to 
January  first  preceding  each  session  of  the  general  assembly.  Five 
hundred  copies  of  this  report  shall  be  published  by  the  state  printer, 
as  other  state  official  reports  are  published. 

1909,  c.  873,  s.  5. 

4286e.  No  compensation  for  members;  expenses  paid.     No 

member  of  the  commission  shall  ever  receive  any  compensation  for 
service  as  a  member,  but  the  actual  traveling  expenses  of  members 
in  attendance  at  meetings  of  the  commission  or  in  visiting  or  estab- 
lishing libraries  and  other  incidental  and  necessary  expenses  con- 
nected with  the  work  of  the  commission  may  be  paid. 

1909,  c.  873,  s.  6. 

4286f .  Appropriation.  There  is  hereby  annually  appropriated 
out  of  any  moneys  in  the  state  treasury,  not  otherwise  appropriated, 
the  sum  of  fifteen  hundred  dollars,  to  be  paid  to  the  treasurer  of 
the  commission  for  the  use  of  the  commission  in  carrying  into 
effect  the  provisions  of  this  subchapter,  and  any  balance  not  ex- 
pended in  any  year  may  be  used  by  the  commission  in  any  subse- 
quent year. 

1909,  c.  873,  s.  7. 

4288.  [Amended  by  inserting  after  the  word  "state",  in  line 
five,  the  words,  "or  having  charge  or  control  of  any  dead  human 
body  required  to  be  buried  at  public  expense."  Also,  by  inserting 
after  the  word  "claimed,"  in  line  eight,  the  words,  "within  thirty-six 
hours,  to  be  disposed  of  without  expense  to  the  state,  county,  or 
town."  Also  amended  by  inserting  after  the  word  "race,"  in  line 
thirteen,  the  following  words :  "Provided,  that  this  shall  not  apply 
to  the  dead  bodies  of  persons  who  are  inmates  of  state  hospitals,  or 
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to  the  bodies  of  travelers  or  strangers  who  die  suddenly,  or  to  the 
bodies  of  persons  who  die  in  the  state  school  for  the  blind  or  the 
deaf  and  dumb,  or  any  other  state  school."  Also  amended  by 
striking  out  the  last  proviso  and  inserting  the  following:  "Pro- 
vided, this  shall  not  apply  to  inmates  of  county  homes."] 

1911,  c.  188. 

4289.  [Amended  by  adding  the  following:  "Upon  the 
written  application  of  the  professor  of  anatomy,  or  his  accredited 
representatives,  of  any  medical  school  established  by  law  in  the 
state,  the  person  or  persons  having  charge  or  control  of  said  dead 
body  or  bodies  as  specified,  shall  give  such  professor  of  anatomy,  or 
his  accredited  representative,  permission  to  take,  at  the  expiration  of 
twenty-four  hours  after  death,  the  body  or  bodies  of  such  persons, 
to  be  used  within  the  state  for  the  advancement  of  anatomical 
science;  and  it  shall  be  the  duty  of  any  professor  of  anatomy  re- 
ceiving such  body  or  bodies  to  immediately  report  this  fact  to  the 
secretary  of  the  anatomical  board.  If  any  medical  school,  in  the 
Operation  of  this  act,  shall  obtain  more  than  its  equitable  proportion 
of  bodies,  as  determined  by  the  said  secretary,  then  two-thirds  of 
such  excess  shall  be  shipped  to  some  other  medical  school  in  the 
state,  to  be  designated  by  the  secretary  of  the  anatomical  board."] 

1911,  c.  188. 

XXIX.    County  Farm-Life  Schools. 

429 Id.  Established.  There  shall  be  established  and  main- 
tained in  every  county  complying  with  the  provisions  of  this  sub- 
chapter as  hereinafter  set  forth  a  school  to  be  known  as  a  "County 
Farm-life  School"  for  the  training  and  preparation  of  the  boys  and 
girls  of  said  county  for  farm-life  and  home-making. 

1911,  c.  84. 

4291  e.  Aim  of  the  school.  The  aim  of  said  school  shall  be 
to  prepare  boys  for  agricultural  pursuits  and  farm  life  and  to 
prepare  girls  for  home-making  and  housekeeping  on  the  farm.  The 
course  of  study  in  said  school  shall  be  subject  to  the  approval  of  the 
state  superintendent  of  public  instruction  and  an  advisory  board  on 
farm-life  schools,  to  be  appointed  by  him:  Provided,  however,  that 
the  course  of  study  shall  include  practical  work  on  the  farm  by  the 
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boys  and  practical  work  in  all  subjects  relating  to  housekeeping 
and  home-making  by  the  girls. 

1911,  c.  84,  s.  2. 

4291f.  School  governed  by  trustees;  how  elected.  Said 
school  shall  be  under  the  control  and  management  of  a  board  of 
trustees,  consisting  of  one  member  from  each  township  in  the 
county,  appointed  by  the  county  board  of  education,  who  shall 
serve  until  their  successors  shall  be  appointed.  The  first  board  of 
trustees  shall  be  divided  by  the  county  board  of  education  into 
three  as  nearly  equal  groups  as  possible.  One  group  shall  be  ap- 
pointed for  a  term  of  two  years,  one  group  for  a  term  of  four 
years,  and  one  group  for  a  term  of  six  years.  Upon  the  expiration 
of  the  term  of  office  of  any  trustee,  his  successor  shall  be  appointed 
for  a  term  of  six  years.  The  county  superintendent  of  public  in- 
struction shall  be  exofficio  a  member  of  said  board  and  secretary 
thereof.  All  vacancies  occurring  by  death,  resignation,  or  other- 
wise in  said  board  shall  be  filled  for  the  unexpired  term  of  the 
county  board  of  education.  Within  ten  days  after  any  county, 
township,  or  townships  shall  have  complied  with  the  provisions  of 
this  act  as  hereinafter  set  forth  for  the  maintenance  and  equipment 
of  said  school,  the  members  of  the  board  of  trustees  shall  be  ap- 
pointed, and  the  county  superintendent  shall  duly  notify  them  to 
meet  at  the  county  seat  within  ten  days  after  their  appointment,  to 
qualify  and  organize. 

1911,  c.  84,  ss.  3,  4. 

429 lg.  Location  of  school.  After  due  advertisement,  invit- 
ing bids  for  the  location  of  said  school  within  said  county,  said 
board  of  trustees  shall  locate  it  at  such  place  in  said  county  as 
shall  offer  the  largest  financial  aid  for  maintenance  and  equipment, 
having  due  regard  for  desirability  and  suitability  of  location :  Pro- 
vided, however,  that  said  school  shall  not  be  located  in  any  city  or 
town  of  more  than  one  thousand  inhabitants,  nor  within  two  miles 
of  the  corporate  limits  of  any  city  or  town  of  more  than  five 
thousand  inhabitants. 

1911,  c  84,  s.  5. 

429 lh.  Equipment  of  school.  For  the  maintenance  of  said 
school,  the  county  or  township  or  school  district,  or  all  combined, 
wherein  it  is  located  shall  provide  annually,  by  taxation  or  other- 
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wise,  not  less  than  twenty-five  hundred  dollars.  The  county  or 
township  or  school  district,  or  all  combined,  shall  also  provide  by 
bond  issue,  or  otherwise,  the  following  equipment  for  said  school : 
A  school  building  with  recitation  rooms  and  laboratories  and  ap- 
paratus necessary  for  efficient  instruction  in  the  prescribed  subjects 
of  study;  dormitory  buildings  with  suitable  accommodations  for 
not  less  than  twenty-five  boys  and  twenty-five  girls;  a  barn  and 
dairy  buildings,  with  necessary  equipment;  a  farm  of  not  less  than 
twenty-five  acres  of  good  arable  land.  All  of  said  buildings  shall  be 
located  on  said  farm,  and  shall  be  constructed  in  accordance  with 
plans  approved  by  the  state  superintendent  of  public  instruction, 
and  the  entire  equipment  shall  be  subject  to  his  approval  and  accept- 
ance after  inspection :  Provided,  however,  that,  upon  recommenda- 
tion of  the  board  of  trustees  and  the  presentation  of  satisfactory 
reasons  therefor,  the  state  superintendent  of  public  instruction  may 
grant  permission  to  said  board  of  trustees  to  accept  any  suitable  and 
properly  equipped  school  building  already  constructed,  though  it 
may  not  be  located  on  said  farm,  provided  it  be  located  within 
reasonable  and  convenient  distance  thereof,  and  may  also  grant 
permission  to  reduce  the  required  acreage  for  the  farm  to  not  less 
than  ten  acres. 

1911,  c.  84,  s.  6. 


429 lj.  Election   for   special   tax   to   make   provision.     Upon 

written  request  of  the  county  board  of  education  of  any  county, 
the  board  of  county  commissioners  of  said  county  may,  in  their 
discretion,  order  an  election  to  be  held  in  said  county,  in  accordance 
with  the  law  governing  general  elections  therein,  as  nearly  as  may 
be :  Provided,  however,  that  a  new  registration  shall  be  ordered 
for  said  election ;  and  not  less  than  thirty  days'  notice  of  said  elec- 
tion shall  be  given  at  the  courthouse  door  and  three  other  public 
places  in  said  county,  and  if  there  be  newspapers  published  in  said 
county,  a  notice  of  said  election  shall  also  be  published  weekly  for 
four  successive  weeks  preceding  said  election  in  one  newspaper 
therein;  and  the  registrars  and  pollholders  shall  canvass  the  vote 
cast,  declare  the  result,  and  duly  certify  the  returns  to  the  board  of 
county  commissioners,  and  the  returns  shall  be  recorded  in  the 
records  of  said  board  of  county  commissioners.  At  said  election 
shall  be  submitted  to  the  qualified  voters  of  the  county  the  question 
of  levying  and  collecting  a  special  tax  on  all  taxable  property  and 
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polls  of  said  county  for  the  maintenance  and  equipment  of  a 
"county  farm-life  school"  therein.  At  such  election  those  favoring 
the  levying  and  collection  of  such  tax  for  said  purpose  shall  vote 
a  ballot  on  which  shall  be  written  or  printed  the  words.  "For 
County  Farm-life  School";  and  those  opposed  shall  vote  a  ballot 
on  which  shall  be  written  or  printed  the  words  "Against  County 
Farm-life  School."  If  a  majority  of  the  qualified  voters  shall  vote 
"For  County  Farm-life  School,"  then  all  the  provisions  of  this  sub- 
section shall  be  in  full  force  and  effect,  and  the  county  commission- 
ers shall  annually  levy  and  cause  to  be  collected,  in  the  same  man- 
ner and  at  the  same  time  as  other  taxes  of  the  county  are  levied 
and  collected,  a  tax  on  all  property  and  polls  of  the  county  suf- 
ficient to  provide  the  sum  required  of  said  county  under  section 
four  thousand  two  hundred  and  ninety-one  (h)  for  the  annual  main- 
tenance of  said  school,  and,  in  addition,  the  sum  required  for  the 
payment  of  the  annual  interest  on  such  bond  issue  as  may  be  found 
necessary  for  providing  the  equipment  for  said  school  required 
under  section  four  thousand  two  hundred  and  ninety-one  (h),  as 
said  interest  accrues,  and  to  create  a  sinking  fund  for  the  purpose 
of  paying  off  and  discharging  said  bonds  as  they  become  due.  The 
bond  of  the  sheriff  or  tax  collector  of  said  county  shall  be  respon- 
sible for  said  tax  to  the  same  extent  as  it  is  liable  for  other  taxes 
collected  by  him. 

1911,  c.  84,  s.  7. 

4291k.  Majority  for  school;  bonds  issued.  If  a  majority  of 
the  qualified  voters  at  the  election  herein  provided  for  shall  vote 
"For  County  Farm-life  School,"  it  shall  be  deemed  and  held  that 
a  majority  of  the  qualified  voters  are  in  favor  of  granting  to  the 
board  of  county  commissioners  of  said  county  authority  to  issue 
bonds  in  an  amount  not  to  exceed  twenty-five  thousand  dollars  for 
the  purpose  of  providing  the  necessary  equipment  prescribed  in 
section  four  thousand  two  hundred  and  ninety-one  (h)  ;  and  such  au- 
thority shall  be  granted  to  and  vested  in  said  board  of  county  com- 
missioners, and  said  board  is  hereby  authorized  and  empowered  to 
issue  and  sell  bonds  in  the  name  of  said  county  to  an  amount  not 
to  exceed  twenty-five  thousand  dollars,  of  such  denomination  and 
of  such  proportion  as  said  board  of  county  commissioners  may 
deem  advisable,  bearing  interest  at  a  rate  not  to  exceed  six  per 
centum,  with  interest  coupons  attached,  payable  at  such  time  or 
times  and  at  such  place  or  places  as  may  be  deemed  advisable  by 
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said  board  of  county  commissioners,  such  bonds  to  be  of  such 
form  and  tenor  and  transferable  in  such  way,  and  the  principal 
thereof  payable  or  redeemable  at  such  time  or  times,  not  less  than 
fifteen  years  from  the  date  thereof,  and  at  such  place  or  places,  as 
said  board  of  county  commissioners  may  determine.  The  proceeds 
arising  from  the  sale  of  said  bonds  shall  be  expended  by  said  board 
of  county  commissioners  in  providing,  by  purchase  or  otherwise, 
the  equipment  in  land,  buildings,  and  apparatus  required  in  section 
four  thousand  two  hundred  and  ninety-one  (h)  for  the  "county 
farm-life  school" :  Provided,  however,  that  the  treasurer  of  said 
county  shall  receive  no  compensation  for  receiving  or  disbursing  the 
money  which  may  be  received  from  the  sale  of  said  bonds. 

1911,  c.  84,  s.  8. 

42911.  Townships  to  vote  to  acquire  school.  The  county 
commissioners  of  any  county  that  has  voted  for  the  establishment 
of  a  "county  farm-life  school"  therein  shall,  upon  petition  of  one- 
fourth  of  the  freeholders  in  any  township  applying  to  the  trustees 
of  said  "county  farm-life  school"  to  secure  the  location  of  said 
school  therein,  order  an  election  therein  to  be  held  after  thirty 
days'  notice  at  three  public  places  in  said  township,  under  the 
law  governing  state  and  county  elections  as  nearly  as  may  be; 
and  the  returns  of  said  election  shall  be  certified  by  the 
registrars  and  pollholders  to  the  board  of  county  commissioners, 
and  the  same  shall  be  recorded  in  the  records  of  said  county 
commissioners;  at  which  election  shall  be  submitted  to  the 
qualified  voters  of  said  township  the  question  of  issuing  bonds 
in  a  sum  not  to  exceed  twenty-five  thousand  dollars,  the  amount 
of  said  bond  issue  to  be  set  out  in  the  petition  for  said  election, 
and  of  levying  and  collecting  on  all  taxable  property  and  polls 
in  said  township  a  special  tax  sufficient  to  provide  for  the  payment 
of  the  interest  on  said  township  bonds  as  it  accrues  and  to  create 
a  sinking  fund  for  the  purpose  of  paying  off  and  discharging  said 
township  bonds  as  they  become  due.  At  such  election,  those 
favoring  the  levying  and  collection  of  such  a  tax  for  said  purpose 
shall  vote  a  ballot  on  which  shall  be  written  or  printed  the  words 
"For  County  Farm-life  School,"  and  those  opposed  shall  vote  a 
ballot  on  which  shall  be  written  or  printed  the  words  "Against 
County  Farm-life  School."  If  a  majority  of  the  qualified  voters 
at  said  election  shall  vote  "For  County  Farm-life  School,"  then  it 
shall  be  deemed  and  held  that  a  majority  of  the  qualified  voters 
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are  in  favor  of  granting  to  the  board  of  county  commissioners  of 
said  county  authority  to  issue  bonds  in  the  name  of  said  township 
in  such  amount  as  shall  have  been  named  in  the  petition  and 
notice  of  election,  to  be  sold  by  said  commissioners  for  the  purpose 
of  aiding  in  providing  the  buildings  and  farm  and  other  equip- 
ment for  the  "county  farm-life  school,"  provided  said  school  shall 
be  located  in  said  township;  and  if  said  school  shall  be  located 
in  said  township,  the  board  of  county  commissioners  shall  annually 
levy  and  cause  to  be  collected,  in  the  same  manner  and  at  the 
same  time  as  other  taxes  of  the  county  are  levied  and  collected,  a 
tax  on  all  property  and  polls  in  said  township,  sufficient  to  pro- 
vide for  the  payment  of  interest  on  said  township  bonds  as  it 
accrues  and  to  create  a  sinking  fund  for  the  purpose  of  paying 
off  and  discharging  said  township  bonds  as  they  become  due;  and 
said  board  of  county  commissioners  is  hereby  authorized  and  em- 
powered to  issue  and  sell  said  bonds  of  said  township  to  the 
amount  specified  in  said  petition  and  notice  of  election,  of  such 
denomination  and  of  such  proportion  as  said  board  of  county 
commissioners  may  deem  advisable,  bearing  interest  at  a  rate  not 
to  exceed  six  per  centum,  with  interest  coupons  attached,  payable 
at  the  time  or  times  and  at  the  same  place  or  places,  and  of  the 
same  form  and  tenor,  and  the  principal  thereof  payable  or  re- 
deemable at  the  same  time  or  times  and  at  the  same  place  or 
places  as  the  county  bonds  issued  by  said  board  of  county  com- 
missioners for  the  equipment  of  said  "county  farm-life  school. 
;The  proceeds  arising  from  the  sale  of  said  township  bonds  shall  be 
added  to  the  porceeds  arising  from  the  sale  of  said  county  bonds, 
and  expended  therewith  by  said  board  of  county  commissioners 
in  providing,  by  purchase  or  otherwise,  the  equipment  in  land, 
buildings,  and  apparatus  required  in  this  act  for  the  "county  farm- 
life  school"  :  Provided,  however,  that  any  two  or  more  contiguous 
townships  bidding  for  the  location  of  said  "county  farm-life  school" 
may  unite  and  hold  an  election  upon  the  same  terms  and  conditions 
as  are  herein  provided  for  one  township  for  the  location  of  the 
"county  farm-life  school"  at  such  point  in  said  townships  as  may 
be  determined  by  the  board  of  trustees  of  said  "county  farm-life 
school" :  Provided,  that  the  amount  of  bonds  authorized  to  be 
issued  by  one  or  more  townships  in  order  to  secure  the  location  of 
the  "county  farm-life  school"  in  a  given  township  shall  be  deducted 
from  the  amount  of  bonds  authorized  to  be  issued  by  the  county,  so 


286 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

as  to  limit  the  total  issue  of  bonds  for  farm,  buildings,  and  equip- 
ment of  twenty-five  thousand  dollars. 
1911,  c.  84,  s.  9. 

4291m.  County  proposition  defeated,  townships  may  hold 
election.  In  case  an  election  shall  be  ordered  and  held  in  any 
county  as  herein  provided  for  the  establishment  and  maintenance 
of  a  "county  farm-life  school"  therein,  and  a  majority  of  the 
qualified  voters  at  such  an  election  shall  fail  to  vote  "For  County 
Farm-life  School,"  any  township  in  said  county,  or  any  two  or 
more  contiguous  townships  in  said  county,  shall,  upon  petition  of 
one-fourth  of  the  freeholders  therein  to  the  board  of  county  com- 
missioners of  said  county,  have  an  election  ordered  by  said  com- 
missioners upon  the  same  terms  and  conditions  prescribed  in  sec- 
tion four  thousand  two  hundred  and  ninety-one  (1)  :  Provided, 
that  a  new  registration  shall  be  ordered;  and  if  in  such  election  a 
majority  of  the  qualified  voters  in  said  township  or  townships  shall 
vote  "For  County  Farm-life  School,"  then,  in  that  event,  it  shall  be 
deemed  and  held  that  the  board  of  county  commissioners  of  said 
county  is  authorized  and  empowered  to  issue  and  sell  bonds  in  the 
name  of  said  township  or  townships  in  an  amount  not  to  exceed 
twenty-five  thousand  dollars,  and  to  levy  and  cause  to  be  collected, 
in  the  same  manner  and  at  the  same  time  as  other  taxes  of  the 
county  are  levied  and  collected,  a  sufficient  tax  on  all  property  and 
polls  in  said  township  or  townships  to  comply  with  all  the  conditions 
named  in  this  act  for  the  maintenance  and  equipment  of  a  "county 
farm-life  school,"  subject  to  the  same  conditions  as  are  herein 
provided  for  the  issuance  and  sale  of  county  bonds  and  the  levying 
and  collection  of  a  county  tax  for  said  purpose;  and  the  said  "county 
farm-life  school"  shall  thereupon  be  located  at  such  point  in  said 
township  or  townships  as  may  be  determined  by  the  board  of 
trustees  of  said  "county  farm-life  school"  provided  for  in  this  sub- 
chapter; and  such  school,  when  thus  established,  shall  be  a  "county 
farm-life  school"  for  said  county,  and  shall  be  subject  to  all  the 
rights,  privileges,  and  obligations  and  conditions  prescribed  in  this 
subchapter  for  "county  farm-life  schools,"  except  as  herein  other- 
wise provided :  Provided  further,  that  at  any  time  after  the  estab- 
lishment of  said  "county  farm-life  school"  by  the  township  or 
townships  under  the  provisions  of  this  section,  the  county  may, 
under  the  provisions  of  section  four  thousand  two  hundred  and 
ninety-one  (j),  hold  an  election  as  therein  provided;  and  if  at  said 
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election  a  majority  of  the  qualified  voters  of  the  county  shall  vote 
"For  County  Farm-life  School,"  and  the  tax  and  bond  issue  pro- 
vided for  in  said  section  four  thousand  two  hundred  and  ninety-one 
(j)  fof  the  maintenance  and  equipment  of  a  "county  farm-life 
school"  shall  be  provided  as  directed  therein  by  the  county  com- 
missioners for  the  entire  county,  said  school,  established  under  this 
section  by  the  township  or  townships,  shall  become  a  "county  farm- 
life  school"  in  all  respects  like  a  "county  farm-life  school"  estab- 
lished under  section  four  thousand  two  hundred  and  ninety-one  (j) 
hereof;  and  the  bonds  of  the  township  or  townships  and  the  tax 
levied  for  the  maintenance  of  said  school  and  for  interest  and  sink- 
ing fund  on  said  bonds,  under  this  section,  shall  be  assumed  by  the 
entire  county,  as  provided  in  section  four  thousand  two  hundred 
and  ninety-one  (j)  hereof,  and  the  bonds  of  said  township  or 
townships  shall  be  canceled  by  substituting  therefor  the  county 
bonds  provided  for  in  section  four  thousand  two  hundred  and 
ninety-one  (j)  hereof. 
1911,  c  84,  s.  10. 

429 In.  County  farm-life  school  to  have  a  high-school  course 
of  study.  There  shall  be  established  and  maintained  in  con- 
nection with  each  "county  farm-life  school"  such  a  high-school 
course  of  study  as  is  prescribed  under  the  public  high-school  law 
of  the  state  for  first-grade  public  high  schools;  and  for  the 
maintenance  of  said  high-school  department  of  the  "county  farm- 
life  school"  there  shall  be  the  same  county  and  state  apportion- 
ments as  are  now  made  and  required  for  a  first-grade  public  high 
school  under  the  provisions  of  the  public  high-school  law  of  the 
state.  If  an  additional  apportionment  for  said  high-school  de- 
partment of  said  school  cannot  be  made  out  of  the  state  appro- 
priation for  public  high  schools,  then  the  state  and  county  ap- 
propriations for  one  or  more  of  the  existing  high  schools  in  said 
county  shall  be  transferred  to  the  maintenance  and  support  of 
said  high-school  department  of  said  "county  farm-life  school." 
If  said  "county  farm-life  school"  shall  be  located  at  the  same 
place  with  some  existing  public  high  school  in  said  county,  estab- 
lished and  maintained  under  the  public  high-school  law  of  the 
state,  then  said  public  high  school  shall  be  merged  into  and  be- 
come the  high-school  department  of  said  "county  farm-life  school" 
as  an  organic  part  thereof;  and  the  appropriations  for  the  main- 
tenance thereof  shall  be  the  same  as  the  appropriations  now  re- 
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quired  for  a  first-grade  public  high  school  under  the  provisions 
of  the  public  high-school  law  of  the  state.  The  requirements  for 
teachers  in  said  high-school  department  of  the  "county  farm-life 
school'  shall  be  the  same  as  are  now  required  for  high-school  teach- 
ers under  the  said  high-school  law.  Said  high-school  department 
and  course  of  study,  however,  and  the  entire  management  of  the 
same  shall  be  under  the  direction  and  control  of  the  board  of  trus- 
tees and  the  principal  of  the  "county  farm-life  school,"  and  shall 
be  conducted  as  an  organic  part  of  said  school. 
1911,  c.  84,  s.  11. 

429 lo.  Requirements  of  teachers.  No  person  shall  be  em- 
ployed as  principal  in  charge  of  any  "county  farm-life  school"  who 
does  not  hold  a  high-school  teacher's  certificate  on  all  required 
subjects  except  Latin,  Greek,  and  modern  languages,  including  an 
additional  certificate  from  the  state  board  of  examiners  and  the 
president  of  the  North  Carolina  College  of  Agriculture  and  Me- 
chanic Arts,  stating  that  he  has  furnished  satisfactory  evidence  to 
them  of  his  qualifications  by  special  training  and  practical  experi- 
ence for  said  position.  And  no  person  shall  be  employed  in  the 
department  of  said  "county  farm-life  school"  for  the  special  training 
of  girls  for  home-making  and  housekeeping  on  the  farm  who  does 
not  hold  a  high-school  teacher's  certificate  on  all  required  subjects 
except  Latin,  Greek,  and  modern  languages,  including  an  additional 
certificate  from  the  state  board  of  examiners  and  the  president  of 
the  state  normal  and  industrial  college,  stating  that  such  person  has 
furnished  to  them  satisfactory  evidence  of  qualifications  by  special 
training  and  practical  experience  for  said  position. 

1911,  c.  84,  s.   12. 

429  lp.  How  school  conducted.  It  shall  be  a  part  of  the 
duty  of  the  faculty  of  each  "county  farm-life  school"  to  conduct 
agricultural  farm-life  extension  and  demonstration  work  in  said 
county,  in  co-operation,  as  far  as  possible,  with  such  work  carried 
on  in  said  county  by  the  state  department  of  agriculture,  the  North 
Carolina  College  of  Agriculture  and  Mechanic  Arts,  and  the  United 
States  Department  of  Agriculture;  to  hold  township  and  district 
meetings  in  various  parts  of  the  county  from  time  to  time  for 
farmers  and  farmers'  wives ;  to  co-operate  with  the  county  superin- 
tendent of  public  instruction  and  with  the  county  commissioner  of 
agriculture,  where  such  officer  exists,  in  stimulating,  directing,  and 
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supervising  practical  farm-life  work  in  the  public  high  schools  and 
the  elementary  schools  of  the  county,  and  in  providing  instruction, 
through  the  county  teacher's  association  and  through  special  short 
courses  of  study  at  said  "county  farm-life  school,"  for  the  public 
school  teachers  of  said  county.  There  shall  be  provided  in  the 
courses  of  study  of  said  "county  farm-life  school,"  short  courses  in 
farm-life  studies  to  which  shall  be  admitted  adult  farmers,  men  and 
women;  and  there  shall  be  held  at  said  "county  farm-life  school," 
annually,  one  or  more  county  meetings  for  the  farmers  and  their 
wives  of  said  county  for  instruction  and  demonstration  work.  All 
of  the  work  herein  required  and  all  other  work  of  the  "county 
farm-life  school"  shall  be  under  the  general  supervision  of  the 
county  superintendent  of  public  instruction,  and  said  school  shall 
in  all  respects  be  an  organic  part  of  the  county  public  school  sys- 
tem. 

1911,  c.  84,  s.  13. 

429  lq.  Students  from  other  counties  admitted.     The  board 

of  trustees  of  the  "county  farm-life  school"  of  any  county  is  hereby 
authorized  and  empowered  to  admit  students  from  other  counties 
of  the  state  to  said  school  upon  payment  of  such  rate  of  tuition 
as  said  board  of  trustees  may  fix;  but  all  students  who  are  residents 
of  the  county  in  which  said  school  is  located  shall  be  admitted  to 
said  school  without  charge  for  tuition,  except  as  provided  for  in 
section  four  thousand  two  hundred  and  ninety-one  (m)  ;  and  said 
board  of  trustees  shall  fix  all  other  charges  in  said  school  at  actual 
cost. 

1911,  c.  84,  s.   14. 

429 lr.  Treasurer;  compensation.  The  treasurer  of  said 
county  shall  be  the  treasurer  of  said  "county  farm-life  school,"  and 
shall  receive  and  disburse  all  funds  therefor,  keeping  and  rendering 
annually  to  the  board  of  trustees  of  said  school  a  separate  account 
of  such  receipts  and  disbursements :  Provided,  that  said  treasurer, 
if  employed  on  salary,  shall  receive  no  additional  compensation  for 
his  services;  and  if  employed  on  commission  he  shall  receive  as 
compensation  not  to  exceed  one  per  cent,  on  all  disbursements  and 
nothing  on  receipts.  The  official  bond  of  said  treasurer  shall  be 
responsible  and  held  liable  for  all  funds  coming  into  his  hands  for 
said  school  to  the  same  extent  as  it  is  liable  for  other  funds  received 
by  him  as  treasurer  of  said  county. 

1911,  c.  84,  s.   15. 
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4291s.  Corporate  name  and  powers.     The  board  of  trustees 

of  the  said  "county  farm-life  school"  and  their  successors  in  office 
shall  be  and  are  hereby  constituted  a  body  corporate  by  the  name 
and  style  of   "The  Board  of  Trustees  of  the   County   Farm-life 

School  of county,"  and  by  that  name  may  sue  and  be 

sued,  contract  and  be  contracted  with,  purchase,  hold,  and  sell  real 
estate  and  personal  property,  receive  donations  by  gift  or  other- 
wise, and  exercise  such  other  rights  and  privileges  as  are  conferred 
by  law  upon  corporate  bodies.  The  title  to  all  lands  and  other 
property  of  the  "county  farm-life  school"  shall  vest  in  said  board 
of  trustees. 

1911,  c.  84,  s.  16. 

4291t.  School  established,  state  aids.  Upon  satisfactory 
evidence  furnished  to  the  state  board  of  education  that  all  the 
provisions  of  this  subchapter  for  the  establishment,  maintenance, 
and  equipment  of  a  "county  farm-life  school"  have  been  complied 
with  in  any  county,  the  said  state  board  of  education  shall  order  the 
state  superintendent  of  public  instruction  to  issue  a  requisition  upon 
the  state  auditor  for  the  sum  of  two  thousand  five  hundred  dollars 
annually  for  the  maintenance  of  said  school,  and  the  state  auditor 
shall  issue  his  warrant  in  favor  of  the  county  treasurer  of  said 
county  for  said  amount,  which  shall  be  paid  out  of  the  state  treasury 
and  the  money  placed  by  the  county  treasurer  to  the  credit  of  the 
"county  farm-life  school"  of  said  county;  and  sufficient  moneys  to 
pay  said  warrants  are  hereby  appropriated  out  of  any  funds  in  the 
hands  of  the  state  treasurer  not  otherwise  appropriated :  Provided, 
however,  that  there  shall  not  be  established  more  than  ten  such 
schools  in  any  one  year,  and  that  not  more  than  one  such  school 
shall  be  established  in  any  county. 

1911,  c.  84,  s.  17. 

4314.   [Amended  by  adding  at  the  end  of  said  section  the 

following:  "Said  chairmen  or  a  majority  of  them  shall  certify 
under  their  hands  to  the  secretary  of  state,  upon  blanks  furnished 
by  him  for  that  purpose,  a  list  of  the  names  of  the  persons  voted 
for  in  said  district  for  senator,  together  with  the  votes  cast  for  each, 
and  their  post-office  addresses."] 

1909,  c.  894. 

4320. 

The  poll  tax  here  referred  to  is  the  tax  levied  for  state  and  county  purposes, 
not  municipal  or  school  district  tax:  Perry  v.  Comrs.,  148-521. 
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4323. 

Registrar  does  not  have  to  be  at  place  of  registration  every  hour  of  the 
twenty  days  the  books  are  open  between  9  a.  m.  and  sundown:  Younts  v. 
Comrs.,  151-582. 

An  absence  by  the  registrar  from  the  precinct  part  of  the  two  days  during 
the  twenty  does  not  make  election  void  when  every  voter  has  had  a  fair  oppor- 
tunity to  register:  Ibid. 

4347. 

As  to  effect  when  ballots  of  wrong  size  voted,  see  State  v.  Spires,  152-4. 

4350. 

The  decisions  or  judgments  of  the  county  board  of  canvassers  are  not  of 
such  conclusiveness  or  finality  as  to  exclude  collateral  attack,  and  the  use  of 
the  word  "judicially"  in  this  section  does  not  enlarge  the  meaning  of  section 
2694  of  the  Code  in  respect  thereto:  State  ex  rel  v.  Midgett,  151-1. 

The  correctness  of  the  result  of  the  election  of  a  clerk  of  the  court,  declared 
by  the  county  canvassers,  can  be  investigated,  passed  upon  and  determined 
in  a  civil  action  in  the  nature  of  a  quo  warranto,  and  such  is  the  proper  remedy : 
State  ex  rel  v.  Midgett,  151-1. 

4353.  [Amended  by  adding  at  the  end  of  said  section  the 
following :  "The  register  of  deeds  shall,  within  five  days  after  such 
returns  are  filed  in  his  office,  certify  under  his  official  seal  to  the 
secretary  of  state,  upon  blanks  furnished  by  him  for  that  purpose, 
a  list  of  the  persons  voted  for  as  members  of  the  senate  and  house 
of  representatives  and  all  county  officers,  together  with  the  votes 
cast  for  each,  and  their  post-office  addresses."] 

1909,  c.  894. 

4356. 

There  is  a  final  and  conclusive  presumption  in  favor  of  the  correctness  of 
the  result  of  an  election  as  declared  by  the  proper  officials,  until  in  a  contest 
over  its  validity  the  jury  has  rendered  its  verdict:  Wallace  v.  Salisbury,  147-58 

4366.   [Amended    by   inserting   in    the    seventh    district   the 

words  "Hoke"  and  "Wilkes,"  and  by  striking  out  of  the  eighth 
district  the  word  "Wilkes"  and  by  adding  to  the  ninth  district  the 
word  "Avery."] 

1911,  c.  97. 

4398.  [Amended  by  making  the  fourth  district  read  "Hali- 
fax and  Edgecombe  shall  elect  two  senators" ;  by  striking  out  after 
fifth  district  the  words:  "Edgecombe  shall  elect  one  senator";  after 
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the  word  "Cumberland"  add  the  words  "and  Hoke" ;  after  the  word 
"Johnston"  add  the  word  "Lee" ;  strike  out  the  word  "Lee"  after 
the  word  "Chatham";  before  the  word  "Madison"  insert  "Avery"; 
and  after  the  fourth  district  run  each  district  back  one  number, 
making  Pitt  the  fifth  district,  etc.] 

1911,  c.  150. 

4399.  [Amended  by  inserting  in  line  five,  before  the  word 
"Mecklenburg"  the  word  "Guilford" ;  strike  out  of  line  seven  the 
word  "Guilford";  strike  out  of  line  eight  the  words  "Cumberland," 
"Sampson"  and  "Randolph" ;  strike  out  of  line  nine  the  words 
"Wilkes,"  Edgecombe,"  Beaufort" ;  add  in  line  nine  the  word 
"Nash" ;  insert  alphabetically  in  the  last  grouping  of  counties  the 
words,  "Cumberland,  Sampson,  Randolph,  Wilkes,  Edgecome  and 
Beaufort."]     , 

1911,  c.  151. 

4399a.  Senatorial  candidates  nominated,  how,  where  more 
than  one  county  in  district.  Whenever  any  senatorial  district 
shall  consist  of  two  or  more  counties,  in  any  one  or  more  of  which 
the  manner  of  nominating  candidates  for  legislative  offices  is  reg- 
ulated by  statute,  and  the  privileges  of  selecting  the  candidate  for 
senator,  or  any  one  of  the  candidates  for  senator,  of  any  political 
party  as  defined  in  section  four  thousand  two  hundred  and  ninety- 
two  of  the  Revisal  of  one  thousand  nine  hundred  and  five  of 
North  Carolina,  in  such  senatorial  district,  shall  be,  by  agreement 
of  the  several  executive  committees  representing  such  political 
party  in  the  counties  constituting  such  district,  conceded  to  any 
one  county  in  the  same,  such  candidate  may  be  selected  in  the 
same  manner  as  such  party's  candidates  for  county  offices  in  such 
county,  whether  in  pursuance  of  statute  or  under  the  plan  of  or- 
ganization of  such  party.  All  nominations  of  party  candidates 
for  the  office  of  Senator,  made  as  hereinbefore  provided,  shall  be 
duly  certified,  by  the  chairman  and  secretary  of  the  executive 
committee  of  the  party  making  the  same,  and  for  the  county  in 
which  made,  to  the  chairmen  of  the  executive  committees  of  such 
party  in  all  other  counties  constituting  the  senatorial  district  in 
which  such  candidate  shall  be  selected  as  hereinbefore  provided; 
and  no  other  action  shall  be  deemed  necessary  to  constitute  such 
candidate  the  nominee  of  his  party  for  such  office. 

1911,  c.  192. 
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4411.  [Repealed,  and  the  following  enacted  in  its  place:] 
Not  to  exceed  eight  hundred  copies  each  of  the  annual  or  biennial 
reports  of  the  several  departments  of  the  state  governments  shall  be 
printed,  a  copy  of  each  of  these  to  be  furnished  to  each  of  the 
members  and  officers  of  the  general  assembly,  one  copy  to  each 
state  officer,  and  five  copies  to  the  state  librarian  for  filing,  the 
remaining  copies  to  be  distributed  in  the  discretion  of  the  officer 
making  such  report:  Provided,  that  the  printing  commission  may 
permit  the  publication  of  a  greater  number  of  reports  if  in 
their  judgment  the  same  is  necessary.  Reports  and  publica- 
tions of  every  kind  now  authorized  or  required  to  be  printed  by  the 
several  state  departments  and  state  institutions  shall  be  as  compact 
and  concise  as  is  consistent  with  an  inelligent  understanding  of  the 
work  of  the  department.  The  details  of  the  work  of  the  depart- 
ments shall  not  be  printed  when  not  necessary  to  an  intelligent 
understanding  of  the  work  of  the  departments,  but  totals  and  results 
shall  be  tabulated  and  printed  in  said  reports.  It  shall  be  the  duty 
of  the  Governor  and  council  of  state,  the  attorney  general,  and  the 
commissioner  of  labor  and  printing  to  determine  what  details  of  the 
work  of  any  department  or  state  institution  shall  be  printed.  The 
details  shall  be  kept  on  file  and  subject  to  the  inspection  of  the 
public. 

1911,  c.  211. 

4424.   [Amended  by  striking  out  in  line  four  of  said  section 
the  word  "three"  and  insert  in  lieu  thereof  the  word  "two."] 
1911,  c.  211. 

4432.  Appropriation  to  assist  in  road  building.     The  sum  of 

five  thousand  dollars  annually  is  hereby  appropriated,  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated,  for  the  purpose 
of  carrying  out  the  provisions  of  this  section,  as  hereinafter  stated, 
the  same  to  be  drawn  upon  as  directed  by  the  geological  board.  The 
object  and  purpose  of  this  appropriation  shall  be  to  enable  the 
North  Carolina  geological  board  to  advise  with  the  township  and 
county  authorities  in  the  building  and  improvement  of  the  public 
roads,  by  sending  to  the  township  or  county  a  competent  road  en- 
gineer, who  will  assist  them  in  locating  their  improved  roads,  advise 
them  as  to  the  best  road  to  build  and  how  to  build  it,  and  also  give 
advice  relating  to  the  best  kind  of  bridge  to  be  built  in  connection 
with  the  improvement  of  any  road.    The  geological  board,  through 
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the  state  geologist,  may  make  inquiries  in  regard  to  systems  of 
road  building  and  management  throughout  the  United  States,  and 
make  investigations  and  experiments  in  regard  to  the  best  methods 
of  road  making  and  the  best  kinds  of  road  material,  and  shall  dis- 
seminate such  knowledge  by  lectures  to  be  given  in  the  different 
counties,  and  by  preparing,  publishing  and  distributing  bulletins 
and  reports  on  the  subject  of  road  improvement,  and  shall  also 
gather  and  tabulate  information  in  statistics  on  road  building  in 
North  Carolina  and  disseminate  the  same  throughout  the  state. 

4433.   [Amended  by  adding  at  the  end  of  said  section  the 
words :  Provided,  however,  that  not  more  than  five  thousand  dol- 
lars shall  be  used  for  this  purpose  in  any  biennial  period."] 
1911,  c.  211. 

4434a.  Governor  to  declare  a  "state  forest."     The  Governor 

of  the  state,  upon  the  written  application  of  any  owner  or  owners 
of  wooded  lands  situated  in  North  Carolina  above  contour  line 
two  thousand  feet,  may  at  his  discretion  declare  the  lands  of  such 
owner  or  owners,  or  such  parts  thereof  as  he  may  deem  advisable, 
a  "state  forest  of  North  Carolina." 

1909,  c.  89. 

4434b.  Publication  of  fact  of  declaration.  The  declaration  of 
the  Governor  shall  be  published,  at  the  expense  of  the  applicant, 
in  three  consecutive  issues  of  any  newspaper  published  in  the  county 
or  counties  wherein  the  lands  declared  a  state  forest  reserve  are 
situated,  if  there  be  one;  if  no  paper  is  published  in  the  county  or 
counties,  then  in  a  paper  published  in  an  adjoining  county;  and 
after  such  publication  the  said  lands  shall  be  and  are  a  state  forest 
of  North  Carolina  for  the  term  of  thirty  years. 

1909,  c.  89,  s.  2. 

4434c.  How  forest  treated;  owner  to  pay  tax  to  school  fund. 

The  owner  or  owners,  when  making  such  written  application,  shall 
agree  in  writing  to  treat  in  a  conservative  manner  the  proposed  state 
forest  described  in  the  application,  such  manner  to  be  in  accordance 
with  a  working  plan  approved  by  the  North  Carolina  geological  and 
economic  survey;  and  the  said  owner  or  owners  of  such  proposed 
state  forest,  when  making  such  application,  shall  agree  to  pay 
annually  into  the  school  fund  of  the  county  wherein  such  proposed 
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state  forest  or  a  part  thereof  is  situated  one-half  cent  for  every 
acre  of  such  proposed  state  forest  situated  within  the  county;  and 
if  the  owner  or  owners  thereafter  shall  fail  to  make  such  annual 
payment,  then  and  in  that  case  the  declaration  of  the  Governor 
establishing  the  said  state  forest  shall  be  null  and  void  to  all  intents 
and  purposes. 

1909,  c.  89,  s.  3. 

4434d.  State  forest  wardens  appointed;  compensation.     The 

Governor  shall  appoint  at  his  discretion,  with  the  approval  of  the 
commissioners  of  the  county  wherein  a  state  forest  is  situated,  as 
state  forest  wardens  such  a  man  or  men  over  twenty-one  years  of 
age  as  may  be  designated  for  appointment  by  the  owner  or  owners 
or  such  state  forest.  Such  state  forest  wardens  are  to  receive  no 
compensation  other  than  that  which  the  owner  or  owners  of  the 
state  forest  may  pay  to  them. 

1909,  c.  89,  s.  4. 

4434e.  Powers  and  duties  of  state  wardens.  The  state 
forest  wardens  thus  appointed  may  make  arrest  on  sight,  without 
warrant,  for  any  criminal  offense  set  out  in  section  three  thousand 
three  hundred  and  forty-six,  three  thousand  three  hundred  and 
forty-seven,  three  thousand  four  hundred  and  eighty,  three  thou- 
sand four  hundred  and  eighty  one,  three  thousand  six  hundred  and 
seventy-seven,  three  thousand  six  hundred  and  eighty-seven  and 
three  thousand  six  hundred  and  eighty-eight  of  the  Revisal  of  one 
thousand  nine  hundred  and  five,  or  other  crime  relating  to  real 
estate  committed  within  the  said  state  forest,  and  they  shall  safe- 
guard against  trespass,  and  notably  against  fire,  the  state  forest 
for  which  they  have  been  appointed ;  and,  as  far  as  the  enforcement 
of  the  provisions  of  this  section  is  concerned,  the  state  forest  warden 
shall  have  all  the  powers,  privileges  and  protection  otherwise  had 
by  sheriffs  under  any  act  or  law  now  in  force. 

1909,  c.  89,  s.  5. 

443 4f.  Minimum  fine.  The  minimum  fine  for  any  offense 
mentioned  in  the  preceding  section  committed  within  any  state 
forest  shall  be  fifty  dollars  if  within  the  jurisdiction  of  the  superior 
court,  and  twenty-five  dollars  if  within  the  jurisdiction  of  a  justice 
of  the  peace. 

1909,  c.  89,  s.  6. 
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4437.  [Amended  by  changing  the  word  "may"  to  "shall"  in 
line  fifteen.] 

1911,  c.  62,  s.  3. 

4438.  [Amended  by  adding  in  the  third  line,  after  the  words 
"typhus  fever"  the  words  "bubonic  plague."] 

1911,  c.  62,  s.  4. 

4440.  [Repealed,  and  the  following  enacted  in  its  place:] 
The  state  board  of  health  shall  have  a  president,  a  secretary  who 
shall  also  be  treasurer,  and  an  executive  committee,  said  execu- 
tive committee  to  have  such  powers  and  duties  as  may  be  assigned 
it  by  the  board  of  health.  The  president  shall  be  elected  from 
the  members  of  the  board  and  shall  serve  six  years;  the  secretary- 
treasurer  shall  be  elected  from  the  registered  physicians  of  the 
state  and  shall  serve  six  years.  The  executive  committee  shall 
be  composed  of  the  president,  the  engineer  member  of  the  board, 
exofhcio,  and  one  other  member  of  the  board  to  be  elected  from 
those  composing  it.  The  executive  ofhce  of  the  board  shall  be 
in  the  city  of  Raleigh,  and  the  secretary  shall  reside  there.  The 
secretary  shall  be  the  executive  ofhcer  of  the  board  and  shall,  under 
its  direction,  devote  his  entire  time  to  public-health  work,  and 
shall  be  known  as  the  "state  health  ofhcer."  He  shall  receive 
for  his  services  such  yearly  compensation  as  shall  be  fixed  by  the 
board,  not  to  exceed  three  thousand  dollars  and  his  actual  travel- 
ing and  hotel  expenses  when  engaged  in  the  work  of  the  board. 
The  board  may  in  its  discretion  elect  as  a  special  assistant  to  the 
state  health  officer  for  the  antituberculosis  work,  the  secretary  of 
the  state  association  for  the  prevention  of  tuberculosis,  at  an  annual 
salary  not  to  exceed  six  hundred  dollars.  The  members  of  the 
board  shall  receive  no  pay,  except  that  each  member  shall  receive 
four  dollars  and  necessary  traveling  and  hotel  expenses  when  on 
actual  duty  in  attending  the  meetings  of  the  board  or  of  the  execu- 
tive committee  or  in  pursuing  special  investigations  in  the  state; 
excepted  further,  that  the  board,  in  its  discretion,  may  employ  the 
engineer  member  of  the  board  as  a  consulting  engineer  for  such 
compensation  as  may  be  agreed  upon ;  but  when  attending  important 
meetings  beyond  the  limits  of  the  state,  the  number  of  delegates 
thereto  being  limited  to  one  in  addition  to  the  secretary,  only  actual 
traveling  and  hotel  expenses  shall  be  allowed.    These  sums  shall  be 
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paid  by  the  treasurer  on  authenticated  requisition,  approved  and 
signed  by  the  president. 

1911,  c.  62,  s.  6. 

4441.  [Amended  by  striking  out  all  after  the  word  "and"  in 

line  four  and  inserting  the  words  "one  and  every  six  years  there- 
after."] 

1911,  c.  62,  s.  7. 

4442.  [Amended  by  adding  the  words :  'The  executive  com- 
mittee shall  meet  at  such  times  as  the  president  of  the  board  may 
deem  necessary,  and  he  shall  call  such  meetings  through  the  secre- 
buy."] 

1911,  c.  62,  s.  8. 

4444.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
The  chairman  of  the  board  of  county  commissioners,  the  mayor 
of  the  county  town,  and  in  county  towns  where  there  is  no  mayor 
the  clerk  of  the  superior  court,  and  the  county  superintendent  of 
schools  shall  meet  together  on  the  first  Monday  in  April,  one 
thousand  nine  hundred  and  eleven,  and  thereafter  on  the  first 
Monday  of  January  in  the  odd  years  of  the  calendar,  and  elect 
from  the  regularly  registered  physicians  of  the  county,  two  physi- 
cians, who,  with  themselves,  shall  constitute  the  county  board  of 
health.  The  chairman  of  the  board  of  county  commissioners  shall 
be  the  chairman  of  the  county  board  of  health,  and  the  presence^ 
of  three  members  at  any  regular  or  called  meeting  shall  constitute 
a  quorum.  The  term  of  office  of  members  of  the  county  board 
of  health  shall  terminnate  on  the  first  Monday  in  January  in  the 
odd  years  of  the  calendar,  and  while  on  duty  they  shall  receive 
four  dollars  per  diem,  to  be  paid  by  the  county.  The  county 
board  of  health  shall  have  the  immediate  care  and  responsibility 
of  the  health  interests  of  their  county.  They  shall  meet  annually 
in  the  county  town,  and  three  members  of  the  board  are  author- 
ized to  call  a  meeting  of  the  board  whenever  in  their  opinion  the 
public-health  interest  of  the  county  requires  it.  They  shall  make 
such  rules  and  regulations,  pay  such  fees  and  salary,  and  impose 
such  penalties  as  in  their  judgment  may  be  necessary  to  protect 
and  advance  the  public  health :  Provided,  that  all  expenditures 
shall  be  approved  by  the  board  of  county  commissioners  before 
being  paid.     At  their  first  annual  meeting  on  the  second  Monday 
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of  May,  one  thousand  nine  hundred  and  eleven,  and  thereafter  on 
the  second  Monday  of  January  in  the  odd  years  of  the  calendar, 
they  shall  elect  the  county  superintendent  of  health,  who  shall 
serve  thereafter  until  the  second  Monday  in  January  of  the  odd 
years  of  the  calendar:  Provided,  that  if  the  county  board  of 
health  of  any  county  shall  fail  to  elect  a  county  superintendent  of 
health  within  two  calendar  months  of  the  time  set  in  this  section, 
the  secretary  of  the  state  board  of  health  shall  appoint  a  regis- 
tered physician  of  good  standing  in  the  said  county,  who  shall 
serve  the  remainder  of  the  two  years,  and  shall  fix  his  compensa- 
tion, to  be  paid  by  the  said  county,  in  proportion  to  the  salaries 
paid  by  other  counties  for  the  same  service,  having  in  view  the 
amount  of  taxes  collected  by  said  county. 
1911,  c.  62,  s.  9. 

4445.  [Repealed,  and  the  following  substituted:]  The  duties 
of  the  county  superintendents  of  health  shall  be  to  make  the 
medico-legal  post-mortem  examinations  for  the  coroners'  inquests, 
to  make  examination  of  lunatics  for  commitment,  to  render  pro- 
fessional service  to  the  sick  inmates  of  the  convict  camp,  jail, 
and  county  home,  upon  request  of  the  superintendent  or  the 
keeper  of  these  institutions,  and  to  determine  the  nature  of  any 
particular  disease  upon  the  request  of  the  quarantine  or  deputy 
quarantine  officer;  to  make  monthly  inspections  of  the  aforesaid 
institutions,  and  to  report,  upon  blank  forms  ;supplied  and  in 
accordance  with  directions  furnished  therewith  by  the  state  board 
of  health,  the  result  of  these  monthly  inspections  to  the  chairman 
of  the  board  of  county  commissioners,  and  to  the  secretary  of  the 
state  board  of  health,  not  later  than  the  fifth  day  of  the  following 
month :  Provided,  that  the  county  superintendent  of  health  shall 
have  the  right  to  employ  and  to  fix  the  compensation  of  any  other 
regularly  registered  physician  of  his  county,  to  perform  any  or  all 
of  the  duties  pertaining  to  the  jail,  county  home,  or  convict  camp, 
when  in  his  judgment  it  is  desirable  to  do  so :  Provided,  however, 
that  the  county  super indendent  of  health  shall  still  be  liable  for  any 
failure  on  the  part  of  the  physician  contracted  with  to  carry  out 
the  provisions :  Provided  further,  that  if  a  county  superintendent 
of  health  shall  be  employed  to  devote  his  entire  time  to  the  county 
public-health  work,  he  shall  perform,  in  addition  to  the  aforesaid 
duties,  the  duties  of  quarantine  officer,  and  the  following  additional 
duties :  he  shall  make  a  sanitary  examination  during  the  summer 
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months  of  every  public-school  building  and  grounds  in  the  county, 
and  no  school  committee  or  teacher  shall  make  use  of  any  school 
building  or  grounds  until  the  county  superintendent  of  health  shall 
certify  in  writing  that  said  building  and  grounds  have  been  inspected 
and  found  to  be  in  a  satisfactory  sanitary  condition  within  four 
months  of  the  date  of  the  certificate.  He  shall  examine  every 
school  child  that  has  previously  been  examined  by  the  teacher 
according  to  methods  furnished  said  teacher  by  the  county  super- 
intendent of  schools,  and  reported  to  said  county  superintendent 
of  schools  as  probably  defective  in  the  condition  of  its  eyes,  ears, 
nose,  or  throat,  and  he  shall  further  endeavor  to  have  examined 
the  feces  of  every  child  whom  he  suspects  of  having  hookworm 
disease.  He  shall  notify  on  blank  form  and  in  accordance  with 
instruction  furnished  by  the  state  department  of  public  instruction, 
every  parent  or  guardian  of  a  child  having  any  defect  of  the 
aforesaid  organs,  or  hookworm  disease,  and  he  shall  suggest  to 
said  parent  or  guardian  the  proper  course  of  treatment  and  urge 
that  such  treatment  be  procured.  He  shall  co-operate  fully  with 
the  county  board  of  education,  the  county  superintendent  of  schools, 
and  the  teachers  in  the  public  schools,  to  the  end  that  children  may 
be  better  informed  in  regard  to  the  importance  of  health  and  the 
methods  of  preventing  disease.  He  shall,  through  the  county  press, 
public  addresses,  and  in  every  available  way,  endeavor  to  educate 
the  people  of  his  county  to  set  a  higher  value  on  health,  and  to 
adopt  such  public  and  private  measures  as  will  tend  to  a  greater 
conservation  of  life. 

1911,  c.  62,  s.  11. 

4445a.  Duties  of  the  municipal  health  officer.     The  duties 

of  the  municipal  health  officer,  within  the  jurisdiction  of  the  town 
or  city  for  which  he  is  elected,  shall  be  identical  with  those  of  the 
county  superintendent  of  health  for  the  county,  with  the  exception 
of  the  duties  of  the  county  superintendent  of  health  pertaining  to 
the  jail,  convict  camp,  and  county  home.  The  authorities  of  any 
city  or  town  shall  have  the  power  to  assign  the  duties  of  quarantine 
officer  to  the  municipal  health  officer,  and  in  such  cases  the  munici- 
pal health  officer  shall  faithfully  perform  the  duties  of  the  quaran- 
tine officer  as  prescribed  in  sections  four  thousand  five  hundred  and 
six  (b)  and  four  thousand  five  hundred  and  six  (c),  and  shall  be 
subject  to  the  penalties  of  the  aforesaid  sections  for  refusal  or  non- 
performance  of   duty.      If   the   municipal   health   officer   shall   be 
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employed  to  devote  his  entire  time  to  the  public-health  interests  of 
his  town  or  city,  he  shall  also  discharge  all  the  duties  pertaining  to 
the  public  schools  of  his  town  or  city  which  were  assigned  in  section 
twelve  of  the  county  superintendent  of  health. 

1911,  c.  62,  s.   15. 

4450.  [Amended  by  striking  out  from  the  word  "parties," 
in  line  four  down  to  the  word  "and"  in  line  six,  and  inserting  in  lieu 
of  same  the  words  "responsible  for  its  continuance,  of  the  character 
of  the  nuisance."  Also  amended  by  inserting  the  word  "thousand" 
for  "hundred"  in  line  thirteen.] 

1911,  c.  62,  s.  12. 

4451a.  The  control  of  small  pox.  On  the  appearance  of  a 
case  of  smallpox  in  any  neighborhood,  town,  or  city,  the  quarantine 
officer  shall  use  all  due  diligence  to  warn  the  public  of  its  existence 
and  to  notify  the  public  of  the  proper  means  for  preventing  its 
spread;  the  said  warning  and  notification  to  be  according  to  the 
instructions  of  the  state  health  officer.  The  authorities  of  any 
town,  city,  or  county  shall  have  authority  to  require  children  at- 
tending the  public  schools  to  present  certificate  of  immunity  from 
smallpox  either  through  recent  vaccination  or  previous  attack  of 
the  disease.  If  any  parent,  guardian,  school  committee,  principal, 
or  teacher  shall  permit  a  child  to  violate  such  a  requirement  of  the 
aforesaid  authorities,  he  or  she  shall  be  guilty  of  a  misdemeanor, 
and  fined  not  less  than  ten  dollars  or  more  than  fifty  dollars. 

1911,  c.  62,  s.  23. 

4452.  [Repealed,  and  the  following  enacted  in  its  place:] 
If  a  householder  knows  that  a  person  within  his  family  is  sick  with 
smallpox,  diphtheria,  scarlet  fever,  measles,  whooping-cough,  yellow 
fever,  typhus  fever,  cholera,  or  bubonic  plague,  he  shall  immediately 
give  notice  thereof  to  the  quarantine  officer  or  the  deputy  quaran- 
tine officer. 

1911,  c.  62,  s.   17. 

4452a.  Reporting  of  infectious  diseases  by  physicians.     If 

a  physician  suspects  that  a  person  who  he  is  called  to  visit  is 
infected  with  smallpox,  diphtheria,  measules,  whooping  cough, 
scarlet  fever,  typhus  fever,  yellow  fever,  cholera,  or  bubonic  plague, 

301 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

he  is  hereby  empowered  and  authorized  to  quarantine  the  individual 
of  the  household  according  to  the  quarantine  rules  and  regulations 
of  the  state  board  of  health,  and  he  shall  immediately  give  notice 
thereof  to  the  quarantine  officer  or  deputy  quarantine  officer. 

1911,  c.  62,  s.   18. 

4457.   [Amended  by  striking  out  the  word   "two,    "in  line 

two  and  inserting  the  word  ''eighteen."  Also  amended  by  insert- 
ing after  word  "printer"  in  line  seven  the  following:  "Provided, 
that  one  thousand  dollars  of  this  appropriation  be  used  annually  by 
the  state  board  of  health  to  arrange  for  a  supply  of  diphtheria 
antitoxin  which  shall  be  available  to  the  citizens  of  this  state  at 
contract  prices."] 

1911,  c.  62,  s.  38. 

4461a.  Factories  compelled  to  keep  surgical  supplies.     Every 

person,  firm,  or  corporation  operating  a  factory  or  shop  employing 
over  twenty-five  laborers,  in  which  machinery  is  used  for  any 
manufacturing  purpose,  or  for  any  purpose  except  for  elevation  or 
for  heating  or  hoisting  apparatus,  shall  at  all  times  keep  and  main- 
tain free  of  expense  to  the  employees  a  medical  or  surgical  chest 
which  shall  contain  two  porcelain  pans,  two  tourniquets,  gauze, 
absorbent  cotton,  adhesive  plasters,  bandages,  antiseptic  soap,  one 
bottle  of  carbolic  acid  with  directions  on  bottle,  one  bottle  antiseptic 
tablets,  one  pair  of  scissors,  one  folding  stretcher,  all  of  which  shall 
not  cost  to  exceed  ten  dollars,  for  the  treatment  of  persons  injured 
or  taken  ill  upon  the  premises. 

1911,  c.  57. 

Va.    Registry  of  Deaths. 

4462a.  Deaths  shall  be  registered.  All  deaths  that  occur 
in  cities  or  towns  having  a  population  of  five  hundred  or  over  by  the 
last  preceding  federal  census  shall  be  registered  by  the  clerks  or 
other  officials  designated  by  the  board  of  aldermen  or  town  com- 
missioners thereof,  who  are  hereby  constituted  local  registrars  of 
deaths,  within  three  days  after  the  occurrence  of  said  deaths  and 
before  the  bodies  are  removed,  interred  or  otherwise  disposed  of : 
Provided,  that  in  cities  or  towns  now  having  saitsfactory  registra- 
tion of  deaths  under  their  ordinances  the  health  officer  or  other 
official  now  acting  as  local  registrar  shall  continue  as  such,  but  shall 
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conform  to  the  provisions  of  this  subchapter  and  to  the  regulations 
of  the  state  board  of  health  adopted  thereunder. 

1909,  c.  722  ;  1910,  c.  180. 

4462b.  Death  certificate  and  permit.  A  certificate  of  death, 
of  standard  form,  provided  by  the  state  board  of  health,  shall  be 
filed  with  the  local  registrar  by  the  undertaker  or  other  person  in 
charge  of  the  removal,  interment  or  other  disposal  of  the  body  of 
the  deceased  person,  and  a  permit  shall  be  issued  by  said  local 
registrar  for  such  removal,  interment  or  other  disposal  of  the  body 
only  after  such  certificate  of  the  cause  of  death,  signed  by  the 
attending  physician,  or,  in  case  there  shall  be  no  attending  physician, 
by  the  health  officer,  or,  in  case  there  is  no  health  officer  of  the  city 
or  town,  by  the  local  registrar,  who  shall  give  the  medical  cause  of 
death,  as  nearly  as  he  can  determine  it,  after  full  inquiry,  in  regard 
thereto,  of  the  householder  in  whose  family  the  death  occurred : 
Provided,  that  under  no  circumstances  shall  the  local  registrar  sign 
the  death  certificate  when  there  has  been  an  attending  physician  or 
there  is  a  municipal  health  officer.  No  sexton  or  superintendent  of 
a  cemetery  in  cities  and  towns  having  a  population  of  one  thousand 
or  over  shall  permit  interment,  and  no  railway  company  or  other 
common  carrier  shall  transport  a  body  of  a  deceased  person  whose 
death  occurred  in  this  state  unless  accompanied  by  the  local  reg- 
istrar's permit. 

1909,  c.  722. 

4462c.  Original  certificates  go  to  state  board;  vital  statistics 
prepared ;  enforcement  of  act.  The  local  registrar  shall  number 
each  certificate  as  received,  record  it  in  a  local  register  of  deaths, 
and  promptly  by  the  fifth  day  of  the  following  calendar  month  send 
all  of  the  original  certificates  to  the  secretary  of  the  state  board  of 
health,  at  Raleigh,  who  is  hereby  constituted  state  registrar  of  vital 
statistics.  The  said  registrar,  with  the  approval  of  the  state  board 
of  health,  shall  maintain  in  his  office  a  bureau  of  vital  statistics, 
preserve,  index  and  compile  the  original  returns,  and  make  copies 
thereof  for  legal  or  other  purposes,  as  may  be  necessary,  which 
copies,  when  officially  certificated,  shall  be  prima  facie  evidence  of 
the  facts  therein  set  forth,  in  all  the  courts  of  the  state,  for  all 
purposes  of  this  subchapter.  The  state  registrar  shall  prepare  and 
distribute  all  blanks  and  instructions  necessary  for  the  execution 
of  this  subchapter,  and  shall  see  that  the  provisions  of  this  sub- 
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chapter  are  faithfully  enforced;  and  the  solicitor  of  the  several 
districts  and  the  attorney  general  shall  aid  him,  upon  his  request, 
and  enforce  the  penalty  of  the  law.  in  case  of  its  violation.  Each 
of  the  said  local  registrars  shall  be  entitled  to  a  fee  of  twenty-five 
cents  for  his  service,  under  this  section,  to  be  paid  by  the  city  or 
town. 

1909,  c.  722. 

4467.  [Amended  by  adding  at  the  end  of  section  the  follow- 
ing: "The  board  of  examiners  created  by  section  four  thousand 
four  hundred  and  sixty-three  of  the  Revisal  of  one  thousand  nine 
hundred  and  five  for  the  examination  of  those  desiring  to  obtain  a 
certificate  to  engage  in  the  practice  of  dentistry  may  refuse  to  grant 
a  license  to  any  person  guilty  of  felony  or  any  gross  immorality,  or 
who  is  addicted  to  the  use  of  alcoholic  liquors  or  narcotic  drugs  to 
such  an  extent  as  to  render  him  unfit  to  practice  dentistry ;  and  the 
board  of  dental  examiners  may,  after  due  notice  and  hearing, 
revoke  a  license  for  like  cause  or  any  license  which  has  been  pro- 
cured by  fraud,  or  any  license  issued  to  a  person  who  shall  upon 
notice  and  hearing  be  proven  to  the  satisfaction  of  two-thirds  of 
the  members  of  the  board  of  examiners  to  be  incompetent  to  prac- 
tice dentistry;  and  any  license  or  permits  obtained  through  fraud 
or  by  any  fraudulent  or  false  representation  shall  be  void  and  of 
no  effect."] 

1911,  c.  137. 

4484.  [Amended  by  adding  at  the  end  of  said  section  the 
following :  "Provided,  that  the  board  of  pharmacy,  in  its  discretion, 
shall  have  the  power  to  issue  a  license  or  permit,  or  renewals  there- 
of, to  any  person  whose  license  or  permit  has  been  revoked  by 
operation  of  law  or  by  the  board  of  pharmacy,  or  whose  renewal 
thereof  has  been  refused  by  the  board  of  pharmacy,  after  the  ex- 
piration of  one  year  from  the  date  of  such  revocation  of  license  or 
permit,  or  refusal  of  a  renewal  thereof,  upon  satisfactory  proof 
that  such  person  is  entitled  to  such  license  or  permit,  or  to  a  renewal 
thereof."] 

1911,  c.  48. 

4490a.  [Amended  by  striking  out  of  lines  thirty-eight  and 
thirty-nine  the  words :  "nor  to  sales  at  retail  by  retail  druggists  to 
habitues  personally  known  as  such  to  the  sellers.""! 

1909,  c.  713. 
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4498.  [Amended  by  adding  at  the  end  thereof  the  following: 
Provided  still  further,  that  the  said  board  may,  whenever  in  its 
opinion  the  conditions  of  the  locality  where  the  applicant  resides 
are  such  as  to  render  it  advisable,  make  such  modifications  of  the 
requirements  of  this  section,  both  as  to  application  for  examination 
and  examination  for  license,  as  in  its  judgment  the  interests  of  the 
people  living  in  said  locality  may  demand,  and  may  issue  to  such 
applicant  a  special  license,  to  be  entitled  a  'Limited  License,'  author- 
zing  the  holder  thereof  to  practice  medicine  and  surgery  within 
the  limits  only  of  the  district  specifically  described  therein.  The 
holder  of  the  limited  license  practicing  medicine  or  surgery  beyond 
the  boundaries  of  the  district  as  laid  down  in  said  license  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not 
less  than  twenty-five  dollars  nor  more  than  fifty  dollars  for  each  and 
every  offense ;  and  the  said  board  is  empowered  to  revoke  said  lim- 
ited license,  in  its  discretion,  after  due  notice.  The  clerk  of  the 
superior  court,  in  registering  the  holder  of  a  limited  license,  shall 
copy  upon  the  certificate  of  registration  and  upon  his  record  the 
description  of  the  district  given  in  the  license.] 

1909,  c.  218. 

VIIIb.    Optometry. 

4505m.  Optometry  defined.  The  practice  of  optometry  is 
defined  as  follows,  namely :  The  practice  of  optometry  is  hereby 
defined  to  be  the  employment  of  any  means,  other  than  the  use  of 
drugs,  medicine  or  surgery,  for  the  measurement  of  the  powers  of 
vision  and  the  adaptation  of  lenses  for  the  aid  thereof. 

1909,  c.  444. 

4505n.  Optometrists  must  register  or  cannot  practice.     It 

shall  be  unlawful  for  any  person  to  practice  optometry  in  the  state 
of  North  Carolina  unless  he  shall  first  have  obtained  a  certificate  of 
registration  and  filed  the  same,  or  a  certified  copy  thereof,  with  the 
clerk  of  the  superior  court  of  his  residence. 

1909,  c.  444,  s.  2. 

4505p.  Board  of  examiners;  terms  of  office;  oath.  There  is 
hereby  created  a  board,  whose  duty  it  shall  be  to  carry  out  the  pur- 
poses and  enforce  the  provisions  as  to  the  practice  of  optometry, 
and  shall  be  styled  the  ''North  Carolina  State  Board  of  Examiners 
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in  Optometry."  Said  board  shall  be  appointed  by  the  Governor  as 
soon  as  is  practicable,  and  shall  consist  of  five  regular  optometrists 
who  are  members  of  the  North  Carolina  state  optical  society  and 
who  have  been  engaged  in  the  practice  of  optometry  in  the  state  of 
North  Carolina  for  five  years.  The  terms  of  said  members,  as  ap- 
pointed as  aforesaid,  shall  be  as  follows :  One  for  one  year,  one 
for  two  years,  one  for  three  years,  one  for  four  years,  one  for  five 
years.  The  terms  of  members  thereafter  appointed  shall  be  for 
five  years.  The  appointments  to  fill  vacancies  shall  be  for  the  un- 
expired terms.  The  members  of  the  board,  before  entering  upon 
their  duties,  shall  respectively  take  all  oaths  taken  and  prescribed 
for  other  state  officers,  which  shall  be  administered  by  the  secretary 
of  state  and  filed  in  his  office,  and  said  board  shall  have  a  common 
seal. 

1909,  c.  444,  s.  3. 

4505q.  Organization  of  board;  meetings;  secretary  to  keep 
record.  Said  board  of  examiners  shall  choose,  at  the  first 
regular  meeting  and  annually  thereafter,  one  of  its  members  as 
president  and  one  as  secretary  and  treasurer.  Said  board  shall 
make  such  rules  and  regulations,  not  inconsistent  with  law,  as  may 
be  necessary  to  the  proper  performance  of  its  duties,  and  each 
member  thereof  may  administer  oaths  and  take  testimony  concern- 
ing any  matter  within  the  jurisdiction  of  the  board.  A  majority 
of  said  board  may  constitute  a  quorum.  Said  board  shall 
meet  at  least  twice  a  year,  the  times  and  places  of  meeting  to 
be  designated  by  the  president  and  secretary.  The  secretary  of  the 
said  board  shall  keep  a  full  record  of  the  proceedings  of  said  board, 
which  record  shall  at  all  reasonable  times  be  open  to  public  inspec- 
tion. 

1909,  c.  444,  s.  4. 

4505r.  Examination  of  applicants  for    license;  registration. 

Every  person,  before  beginning  to  practice  optometry  in  this  state 
shall  pass  an  examination  before  said  board  of  examiners.  Such 
examination  shall  be  confined  to  such  knowledge  as  is  essential  to 
the  practice  of  optometry.  Any  person  having  signified  his  desire 
to  be  examined,  and  before  beginning  such  examination,  shall  pay 
to  the  said  board  for  the  use  of  said  board  the  sum  of  ten  dollars, 
and  if  he  shall  successfully  pass  said  examination  he  shall  pay  to  the 
said  secretary  for  the  use  of  said  board  a  further  sum  of  five  dollars 
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on  the  issuance  to  him  of  the  certificate:  Provided,  any  candidate 
presenting  himself  for  examination  and  failing  to  successfully  pass 
the  board  shall  have  returned  to  him  the  ten  dollars  fee  required  in 
this  section.  All  persons  successfully  passing  said  examination  shall 
be  registered  in  the  board  registry,  which  shall  be  kept  by  said 
secretary,  as  licensed  to  practice  optometry,  and  he  shall  also 
receive  a  certificate  of  registration,  to  be  signed  by  the  president 
and  secretary  of  said  board. 

1909,  c.  444,  s.5. 

4505s.  Those  who  have  practiced  two  years  not  examined. 

Every  person  who  had  been  engaged  in  the  practice  of  optometry 
in  the  state  of  North  Carolina  for  two  years  prior  to  the  sixth  day  of 
March,  one  thousand  nine  hundred  and  nine,  shall  within  twenty- 
four  and  one-fourth  months  thereafter  file  an  affidavit  as  proof 
thereof  with  said  board.  The  secretary  shall  keep  a  record  of  said 
person,  and  shall  upon  payment  of  three  dollars  issue  to  said  person 
a  certificate  of  registration  without  the  necessity  of  an  examination. 

1909,  c.  444,  s.  6;  1910,  c.  181. 

The  board  of  examiners  has  authority  to  pass  upon  the  proof  required 
from  an  applicant  to  practice  without  examination:  Vineberg  v.  Day,  152-355. 

The  provision  to  practice  without  an  examination  when  one  has  been  en- 
gaged in  practice  for  two  years  applies  only  to  residents  of  the  state:  Vine- 
berg v.  Day,    152-355. 

4505t.  Those  entitled  to  certificate  exempt.  All  persons 
entitled  to  a  certificate  of  registration  under  the  full  provisions  d? 
section  four  thousand  five  hundred  and  five  (s)  shall  be  exempt 
from  the  provision  of  section  four  thousand  five  hundred  and  five 
(r). 

1909,  c.  444,  s.  7. 

4505u.  Persons  obtaining  certificate  must  register  same; 
lost  certificate  replaced.  All  recipients  of  said  certificate  of 
registration  shall  present  the  same  for  record  to  the  clerk  of  the 
superior  court  of  the  county  in  which  they  reside,  and  shall  pay  a 
fee  of  fifty  cents  for  recording  the  same.  Said  clerk  shall  record 
said  certificate  in  a  book  to  be  provided  by  him  for  that  purpose. 
Any  person  so  licensed,  before  engaging  in  the  practice  of  optometry 
in  any  other  county,  shall,  before  commencing  the  practice  in  said 
county,  file  the  same  for  record  with  the  clerk  of  the  superior 
court  of  the  county  in  which  he  desires  to  practice,  and  pay  the 
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clerk  thereof  for  recording  the  same  a  fee  of  fifty  cents.  Any 
failure,  neglect  or  refusal  on  the  part  of  such  person  holding  such 
certificate  to  file  the  same  for  record,  as  hereinbefore  provided 
for,  for  thirty  days  after  the  issuance  thereof,  shall  forfeit  the 
same  and  said  certificate  shall  become  null  and  void.  Upon  the 
request  of  any  person  entitled  to  a  certificate  of  registration  at 
any  time,  the  board  shall  issue  a  certified  copy  of  the  certificate  of 
registration,  and  upon  the  fact  of  the  loss  of  the  original  certificate 
being  made  to  appear,  a  certified  copy  shall  be  recorded  in  lieu  of 
the  original,  and  the  said  board  shall  be  entitled  to  a  fee  of  one 
dollar  for  recording  the  certified  copy  of  the  certificate  of  regis- 
tration. 

1909,  c.  444,  s.  8. 

4505v.  Persons    entitled    to    certificate    must   apply    in    six 
months.     Any  person  entitled  to  a  certificate  as  provided  for 

in  section  four  thousand  five  hundred  and  five  (s)  who  shall  not 
within  six  months  after  the  passage  of  this  act  make  written  appli- 
cation to  the  board  of  examiners  for  a  certificate  of  registration, 
accompanied  by  a  written  statement,  signed  by  him  and  duly  verified 
before  an  officer  authorized  to  administer  oaths  within  this  state, 
fully  setting  forth  the  grounds  upon  which  he  claims  such  certifi- 
cate, shall  be  deemed  to  have  waived  his  right  to  a  certificate  under 
the  provisions  of  said  section.  Any  such  person  may  obtain  a 
certificate  thereafter  by  successfully  passing  examination  and  pay- 
ing a  fee  as  provided  for. 

1909,  c.  444,  s.  9. 

4505w.  Licensee  must  display  certificate.     Every  person  to 

whom  a  certificate  of  examination  or  registration  is  granted  shall 
display  the  same  in  a  conspicuous  part  of  his  office  wherein  the 
practice  of  optometry  is  conducted. 
1909,  c.  444,  s.  10. 

4505x.  Expenses  of  board,  how  paid;  secretary's  duty.     Out 

of  the  funds  coming  into  possession  of  said  board  each  member 
thereof  may  receive  as  compensation  the  sum  of  five  dollars  for 
each  day  he  is  actually  engaged  in  the  duties  of  his  office  and  mileage 
of  three  cents  per  mile  for  all  distances  necessarily  traveled  in 
going  to  and  coming  from  the  meetings  of  the  board.  The  said 
expenses  shall  be  paid  from  the  fees  and  assessments  received  by 
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the  board,  and  no  part  of  the  salary  or  other  expenses  of  the  board 
shall  ever  be  paid  out  of  the  state  treasury.  All  moneys  received  in 
excess  of  per  diem  allowance  and  mileage,  shall  be  held  by  the 
secretary  as  a  special  fund  for  meeting  expenses  of  said  board  and 
carrying  out  the  provisions  of  the  law,  and  he  shall  give  the  state 
such  bond  as  the  board  shall  from  time  to  time  direct  for  the  faith- 
ful performance  of  his  duties,  and  the  board  shall  make  an  annual 
report  of  its  proceedings  to  the  Governor  on  the  first  Monday  in 
January  of  each  year,  which  report  shall  contain  an  account  of  all 
moneys  received  and  disbursed  by  them. 

1909,  c.  444,  s.  11. 

4505y.  Annual  fee;  nonpayment,  license  revoked;  revocation 
for  crime.  Every  registered  optometrist  shall,  in  every  year 
pay  to  said  board  of  examiners  the  sum  of  not  over  two  dollars, 
the  amount  to  be  fixed  by  the  board,  as  a  fee  for  said  year.  Said 
payments  shall  be  made  prior  to  the  first  day  of  April  in  each  and 
every  year,  and  in  case  of  default  in  said  payment  by  any  person  his 
certificate  may  be  revoked  by  the  examiners  upon  twenty  days' 
notice  of  the  time  and  the  place  of  considering  such  revocation. 
But  no  license  shall  be  revoked  for  nonpayment  if  the  person  so 
notified  shall  pay,  before  or  at  such  time  of  consideration,  his  fee 
and  such  penalty  as  may  be  imposed  by  said  board :  Provided,  said 
board  may  impose  a  penalty  of  five  dollars,  and  no  more,  on  any  one 
person  so  notified  as  a  condition  of  allowing  his  license  to  stand : 
Provided  further,  that  said  board  of  examiners  may  collect  any  such 
dues  by  suit.  Said  board  shall  have  the  power  to  revoke  any  certi- 
ficate of  registration  granted  by  it  for  conviction  of  crime,  habitual 
drunkenness  for  six  months  immediately  before  charge  to  be  made, 
gross  incompetency,  contagious  or  infectious  diseases :  Provided, 
that  before  any  certificate  may  be  so  revoked  the  holder  thereof 
shall  have  a  notice  in  writing  of  the  charge  or  charges  against  him, 
and  at  a  day  specified  in  said  notice,  at  least  five  days  after  the 
service  thereof,  be  given  a  public  hearing  and  have  an  opportunity 
to  produce  testimony  in  his  behalf  and  to  confront  the  witnesses 
against  him.  Any  person  whose  certificate  has  been  so  revoked  may, 
after  the  expiration  of  ninety  days,  apply  to  have  the  same  re- 
granted,  and  the  same  shall  be  regranted  him  upon  a  satisfactory 
showing  that  the  disqualification  has  ceased. 

1909,  c.  443,  ss.  12,  13. 

309 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

4505z.  Optometry  law  does  not  affect  physicians  or  merchants. 

Nothing  in  the  law  regarding  optometry  shall  be  construed  to 
apply  to  physicians  and  surgeons  authorized  to  practice  under  the 
laws  of  North  Carolina,  or  prohibit  persons  to  sell  spectacles,  eye- 
glasses or  lenses  as  merchandise  from  permanently  located  and 
established  places  of  business. 

1909,  c.  444,  s.  15. 

4506a.  Quarantine  officer;  election;  duties.  All  laws  per- 
taining to  the  reporting,  recording,  and  quarantine  of  the  diseases 
mentioned  in  section  four  thousand  four  hundred  and  fifty-two  (a), 
and  all  laws  pertaining  to  disinfection,  shall  be  faithfully  enforced 
by  the  quarantine  officer.  The  county  superintendent  of  health,  the 
municipal  health  officer,  or  any  other  citizen  shall  be  eligible  to  this 
office  after  presenting  satisfactory  evidence  to  the  state  board  of 
health  of  his  ability  to  discharge  the  duties  of  quarantine  officer 
and  after  being  approved  by  said  board.  After  such  approval  the 
chairman  of  the  board  of  county  commissioners  on  the  first  Monday 
in  May,  one  thousand  nine  hundred  and  eleven,  and  thereafter  on 
the  second  Monday  of  January  in  the  odd  years  of  the  calendar, 
shall  appoint  a  quarantine  officer  for  his  county,  who  shall  serve 
thereafter  until  the  second  Monday  in  January  of  the  odd  years  of 
the  calendar:  Provided,  that  if  the  chairman  of  the  board  of  county 
commissioners  of  any  county  shall  fail  to  appoint  a  quarantine 
officer  within  one  calendar  month  of  the  time  set  in  this  section,  the 
state  board  of  health  shall  appoint  said  officer,  who  shall  serve  the 
remainder  of  two  years. 

1911,  c.  62,  s.   16. 

4506b.  Reporting  of  infectious  diseases  by  quarantine  officer. 

The  quarantine  officer  shall  record  on  duplicate  forms  supplied  by 
the  state  board  of  health  and  in  accordance  with  instructions  fur- 
nished therewith,  all  diseases  reported  in  pursuance  of  section  four 
thousand  four  hundred  and  fifty-two  and  four  thousand  four  hun- 
dred and  fifty-two  (a).  The  said  officer  receiving  notice  of  the 
diseases  named  in  section  four  thousand  four  hundred  and  fifty-two 
and  four  thousand  four  hundred  and  fifty-two  (a)  shall  make  the 
following  report:  First,  the  quarantine  officer  shall  notify  the 
secretary  of  the  state  board  of  health,  by  telegram,  within  twenty- 
four  hours  after  receiving  information  of  the  presence  of  yellow 
fever,  cholera,  typhus  fever,  or  bubonic  plague,  of  the  existence  of 
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every  case  of  the  aforesaid  diseases;  second,  the  quarantine  officer 
shall  notify  the  teacher  or  principal  in  the  school  attended  by  mem- 
bers of  the  family  of  the  sick  child,  on  blank  forms  furnished 
by  the  state  board  of  health  within  twenty-four  hours  after  receiv- 
ing information  of  the  presence  of  yellow  fever,  cholera,  typhus 
fever,  bubonic  plague,  diphtheria,  scarlet  fever,  measles  or  whoop- 
ing-cough, of  the  existence  of  every  case  of  the  said  diseases; 
third,  the  quarantine  officer  shall  mail  to  the  secretary  of  the  state 
board  of  health,  not  later  than  the  fifth  day  of  the  following  month, 
the  original  record  of  all  cases  of  yellow  fever,  smallpox,  measles, 
cholera,  typhus  fever,  bubonic  plague,  diphtheria,  scarlet  fever, 
and  whooping-cough  for  the  preceding  month :  Provided,  that  the 
quarantine  officers  are  hereby  empowered  to  appoint,  if  they  desire, 
one  deputy  quarantine  officer  in  each  township  of  the  county;  the 
tenure  of  office  of  such  deputy  shall  be  terminable  at  the  pleasure 
of  the  quarantine  officer.  The  deputy  quarantine  officer,  upon  re- 
ceiving notice  of  the  existence  of  any  of  the  diseases  mentioned  in 
sections  four  thousand  four  hundred  and  fifty-two  and  four  thou- 
sand four  hundred  and  fifty-two  (a),  shall  at  once  notify  the 
quarantine  officer,  upon  suitable  blank  forms  supplied  him  for  this 
purpose,  and  he  shall  enforce  the  rules  and  regulations  governing 
quarantine  and  disinfection  as  prescribed  by  the  state  board  of 
health.  The  compensation  of  the  deputy  quarantine  officer  shall 
be  such  as  is  agreed  upon  between  himself  and  the  quarantine 
officer,  who  shall  be  responsible  for  the  compensation  of  the  deputy. 
The  quarantine  officer  shall  be  liable  for  the  neglect  or  refusal  of 
his  deputy  to  carry  out  the  provisions  of  this  chapter.  Any  house- 
holder, physician,  quarantine  officer,  or  any  other  person  who  vio- 
lates the  provisions  of  this  section,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  liable  to  a  fine  of  not  less  than 
ten  dollars  nor  more  than  fifty  dollars,  or  imprisonment  for  not  less 
than  ten  nor  more  than  thirty  days,  and  shall  be  liable  to  a  penalty 
of  twenty-five  dollars  in  favor  of  any  person  who  shall  sue  for  the 
same.  The  chairman  of  the  board  of  county  commissioners  shall 
be  responsible  for  the  enforcement  of  sections  four  thousand  four 
hundred  and  fifty-two,  four  thousand  four  houndred  and  fifty-two 
(a)  and  this  section,  in  his  jurisdiction.  Failure  on  his  part  to 
enforce  its  provisions  shall  be  a  misdemeanor,  and  he  shall  be  liable 
to  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty  dollars, 
and  it  shall  be  the  duty  of  the  solicitor  of  the  judicial  district  in 
which  he   resides,   upon  complaint  of   the   secretary   of   the   state 
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board  of  health,  to  institute  criminal  action  for  the  enforcement 
of  said  fine. 

1911,  c.  62,  s.   19. 

4506c.  Rules  and  regulations  for  quarantine  and  disinfec- 
tion; penalty.  Inland  quarantine  and  disinfection  shall  be 
under  the  control  of  the  quarantine  officer,  who  shall  faithfully 
enforce  the  rules  and  regulations  governing  quarantine  and  disin- 
fection as  prescribed  by  the  state  board  of  health :  Provided,  that 
the  quarantine  of  ports  shall  not  be  interfered  with,  but  the  officers 
of  the  local  and  state  board  shall  render  all  aid  in  their  power  to 
quarantine  officers  in  the  discharge  of  their  duties,  upon  the  request 
of  the  latter:  Provided  further,  that  any  child  or  other  person  may 
remain  in  custody  and  care  of  parents  or  family.  The  failure 
on  the  part  of  the  quarantine  officer  to  perform  the  duties  imposed 
in  this  section  shall  be  a  misdemeanor,  and  he  shall  be  punished 
for  each  offense  by  a  fine  of  not  less  than  ten  dollars  nor  more  than 
fifty  dollars. 

1911,  c.  62,  s.  20. 

4506d.  Compensation    of    quarantine    officer.     The    county, 

town,  or  city  treasurer,  as  the  case  may  be,  shall  pay  twenty-five 
cents  each,  or  more  if  necessary,  for  the  execution  of  this  subchap- 
ter, to  the  quarantine  officer  upon  presentation  of  a  certified  state- 
ment from  the  secretary  of  the  state  board  of  health  of  the  number 
of  cases  of  the  diseases  mentioned  in  section  four  thousand  five 
hundred  and  six  (b),  reported  to  the  said  secretary  for  the  preced- 
ing month.  He  shall  also  be  paid  one  dollar,  or  more  if  necessary, 
for  every  premises  quarantined  by  him  during  the  preceding  month. 
He  shall  further  be  paid  at  the  rate  of  one  dollar  and  fifty  cents, 
or  more  if  necessary,  for  each  single  room  disinfected  and  one 
dollar  for  every  additional  room  disinfected.  All  expense  of  quar- 
antine and  disinfection  shall  be  borne  by  the  town  or  county 
employing  a  quarantine  officer:  Provided,  that  if  the  chairman  of 
the  board  of  county  commissioners  can  secure  the  execution  of 
these  provisions  for  less  than  the  aforesaid  fees,  he  is  hereby 
empowered  to  do  so. 

1911,  c.  62,  s.  21. 

4508.  [Amended  by  inserting  after  the  word  "mentioned," 
in  line  eight  the  words  "or  of  tuberculosis  or  typhoid  fever."] 

1909,  c.  793,  s.  9. 
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4538b.  [Amended  by  striking  out  the  last  line  and  inserting 
in  lieu  of  same  the  words  "to  be  appointed  by  the  Governor,  except 
as  hereinafter  provided."] 

1911,  c.  154. 

4538c.  [Repealed,  and  the  following  enacted  in  its  place:] 
The  said  board  of  directors  shall  be  divided  in  four  classes  of 
three  directors  each.  The  first  class  to  serve  for  a  term  of  two 
years;  the  second  class  for  a  period  of  four  years;  the  third  class 
for  a  period  of  six  years,  and  the  fourth  class  for  a  period  of  eight 
years,  and  until  their  successors  are  appointed  and  qualified.  The 
following  persons  shall  be  members  of  the  board  of  directors  of 
the  class  hereinafter  designated,  their  term  of  office  to  begin  on 
April  first,  one  thousand  nine  hundred  and  eleven :  The  first  class : 
R.  H.  Lewis,  J.  Reece  Blair.  Second  class :  Walter  Murphy  and 
M.  L.  Stevens.  Third  class :  Y.  T.  Ormond,  L.  S.  Blades.  Fourth 
class :  M.  Eugene  Street,  J.  R.  Gordon.  The  secretary  of  the 
North  Carolina  state  board  of  health  shall  be  exofficio  a  member 
of  the  board  of  directors. 

1911,  c.    154,  s.  3. 

4538d.  [Repealed,  and  the  following  inserted  in  its  place:] 
Except  as  above  provided,  the  board  of  directors  shall  be  appointed 
by  the  Governor.  If  any  vacancy  shall  occur  in  any  of  said  classes 
by  death,  removal,  expiration,  or  other  cause,  the  same  shall  be 
filled  by  appointment  of  the  Governor.  Said  directors  shall  hold 
their  offices  until  their  successors  shall  be  appointed  and  qualified, 
but  no  more  than  one  director  shall  be  from  the  same  town  or  city. 

1911,  c.   154,  s.  4. 

4538J.  [Repealed,  and  the  following  enacted  in  its  place:] 
The  superintendent  shall  once  a  year  make  a  detailed  report  of  the 
condition  and  workings  of  the  institution  to  the  board  of  directors, 
and  it  shall  be  mandatory  upon  the  members  of  the  said  board  of 
directors  to  hold  an  annual  meeting  in  the  month  of  November  to 
receive  said  report.  A  copy  of  said  report,  together  with  the  action 
of  the  board  with  reference  to  the  same,  shall  be  sent  to  the  Gov- 
ernor. The  board  of  directors  shall  hold  such  other  meetings 
from  time  to  time,  upon  the  call  of  the  chairman  or  upon  a  notice 
signed  by  a  majority  of  the  members  of  the  board,  as  the  board 
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may  deem  necessary  for  the  proper  control  and  supervision  of  the 
institution. 

1909,  c.  845. 

4538r.  Diphtheria  antitoxin  provided  for  the  indigent.     The 

North  Carolina  board  of  health  is  hereby  authorized  and  directed 
to  arrange  for  a  sufficient  supply  of  diphtheria  antitoxin  for  the 
treatment  therewith,  free  of  charge,  of  indigent  persons  sick  of 
diphtheria,  and  for  immunizing  against  infection  such  indigent 
persons  as  may  be  exposed  to  the  disease,  and  to  extend  the  facil- 
ities for  making  the  diagnosis  of  the  disease. 

1909,  c.  389. 

4538s.  How  diphtheria  antitoxin  distributed.  The  said  board 
of  health  shall  keep  on  hand  in  the  state  laboratory  of  hygiene  a 
supply  of  reliable  diphtheria  antitoxin,  and  shall  distribute,  through 
the  said  laboratory,  to  the  several  counties  of  the  state,  whenever 
the  boards  of  county  commissioners  thereof  shall  request  it,  and 
shall  notify  the  secretary  of  the  state  board  of  health  that  they  will 
pay  for  the  same  upon  presentation  of  a  bill,  and  shall  designate  the 
person  or  persons  with  whom  it  shall  be  deposited.  The  antitoxin 
shall  be  furnished  at  the  lowest  figure  obtainable  for  a  reliable 
preparation. 

1909,  c.  389,  s.  2. 

453 8t.  How  physician  obtains  antitoxin.  Whenever  a  physi- 
cian is  called  to  a  case  of  diphtheria  in  an  indigent  person  or  one 
in  immediate  need  and  unable  to  pay  for  antitoxin,  he  may  obtain 
the  same  from  one  of  the  depositories  or  diphtheria  stations  by 
filling  out  and  signing  in  duplicate  the  blank  requisition  form  to  be 
supplied  with  the  antitoxin  by  the  said  board  of  health,  the  pre- 
senting the  same  to  the  county  superintendent  of  health  or  any 
member  of  the  county  sanitary  committee,  or  to  such  person  as  the 
said  county  sanitary  committee  may  appoint,  who,  after  satisfying 
himself  as  to  the  indigency  of  the  person  or  persons  for  whom  the 
antitoxin  is  intended,  shall  approve  and  countersign  in  duplicate  the 
requisition.  The  person  dispensing  the  antitoxin  shall  retain  one 
copy  of  the  requisition  and  shall  mail  the  duplicate  promptly  to  the 
director  of  the  laboratory  of  hygiene.  He  shall  also  return  to  the 
said  director  all  packages  of  antitoxin  in  his  possession  as  soon  as 
they  become  out  of  date. 

1909,  c.  389,  s.  3. 
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4538u.  Towns  can  also  get  antitixin.  The  three  preceding 
sections  shall  apply  to  cities  and  towns  as  it  does  to  counties. 

1909,  c.  389,  s.  4. 

453 8v.  Appropriation  for  antitoxin.  For  carrying  out  the 
provisions  of  the  four  preceding  sections  the  sum  of  five  hundred 
dollars  annually  is  appropriated. 

1909,  c.  389,  s.  5. 

4540.   [Amended  by  adding  at  the  end  of  said  section  the 
words :  "Provided,  that  not  more  than  five  thousand  dollars  shall  be 
expended  for  this  purpose  in  any  biennial  period."] 
1911,  c.  211. 

4545.  [Repealed,  and  the  following  enacted  in  its  place:] 
The  board  of  directors  for  the  state  hospital  for  the  insane  at 
Raleigh  are  hereby  authorized  and  directed  to  provide  and  set 
apart  at  said  hospital,  as  soon  after  passage  of  this  act  as  prac- 
ticable, suitable  apartments  and  wards  for  the  accommonation  of 
any  of  said  Indians  of  Robeson  county  who  may  be  entitled 
under  the  laws  relating  to  insane  persons  to  be  admitted  to  said 
hospital. 

1911,  c.   214. 

4545a.  Epileptics  cared  for  at  Raleigh.     Whenever  it  becomes 

necessary  for  any  white  person  of  this  state  afflicted  with  the 
disease  known  as  epilepsy  to  be  confined  or  to  receive  hospital 
treatment,  such  person  shall  be  accommodated,  maintained,  cared 
for  and  treated  at  the  state  hospital  at  Raleigh.  Said  epileptics  shall 
be  committed  by  the  clerks  of  the  superior  courts  of  the  several 
counties  to  said  state  hospital  at  Raleigh  in  the  manner  now  pro- 
vided by  law  for  the  commitment  of  insane  persons  to  the  several 
hospitals  for  the  insane,  and  when  such  person  shall  be  committed 
it  shall  be  the  duty  of  the  superintendent  of  the  state  hospital  at 
Raleigh  and  he  is  required  to  receive  such  person  and  care  for, 
maintain  and  treat  him  or  her  at  said  hospital  at  Raleigh :  Pro- 
vided, said  superintendent  shall  find  such  person  to  be  afflicted  to 
such  extent  as  to  properly  be  a  public  charge ;  And  provided  further, 
that  any  person  so  committed  who  is  able  to  pay  shall  be  charged 
actual  cost  of  maintenance. 

1909,  c.  910. 

315 


SUPPLEMENT,  PELL'S  REVISAL  OF  1908. 

4560. 

Directors  and  superintendents  not  liable  for  damages  because  a  discharged 
patient  killed  another:  Bollinger  v.  Rader,  151-383. 

4596. 

Directors  and  superintendent  of  a  hospital  for  the  insane,  acting  under 
this  section  in  discharging  a  patient  therefrom,  cannot  be  held  responsible  in 
damages  for  the  subsequent  killing  by  said  patient  of  another  under  a  charge 
of  negligence:  Bollinger  v.  Rader,   151-383. 

4621.  Former  convicts  adjudged  to  have  homicidal  mania 
to  be  incarcerated  in.  Whenever  any  person  who  has  been 
confined  in  the  state's  prison  under  sentence  for  the  felonious  kill- 
ing of  another  person,  and  who  has  been  discharged  therefrom  at 
the  expiration  of  his  term  of  sentence,  or  as  the  result  of  executive 
clemency,  shall  thereafter  so  act  as  to  justify  the  belief  that  he  is 
possessed  of  a  homicidal  mania,  and  shall  be  duly  adjudged  insane, 
in  accordance  with  the  provisions  of  chapter  ninety-seven,  sub- 
chapter four,  of  the  Revisal  of  one  thousand  nine  hundred  and  five 
of  North  Carolina,  the  clerk  of  the  superior  court  or  other  officer 
having  jurisdiction  of  the  proceedings  in  which  such  person  shall 
be  adjudged  insane,  may,  in  his  discretion,  commit  such  person  to 
the  state  hospital  for  the  dangerous  insane,  or  to  one  of  the  other 
state  hospitals  for  the  insane,  as  in  said  subchapter  authorized  and 
provided.  It  shall  be  the  duty  of  the  duly  constituted  authorities 
of  the  state  hospital  for  the  dangerous  insane  to  receive  all  such 
insane  persons  as  shall  be  committed  to  said  institution  in  accord- 
ance with  the  provisions  of  this  section,  and  to  properly  treat  and 
care  for  the  same  until  discharged  in  accordance  with  the  provisions 
of  law  governing  the  discharged  patients  from  the  other  state  hos- 
pitals for  the  insane. 

1911,  c.  169. 

4685.  [Amended  by  adding  after  the  word  "with"  and  before 
the  word  "stationery"  the  word  "messenger" ;  also  by  adding  at 
the  end  of  section :  "There  shall  be  allowed  to  said  department  a 
sum  of  not  exceeding  two  hundred  and  fifty  dollars  as  a  contingent 
fund,  of  which  so  much  may  be  used  by  the  commissioner  as  may 
be  necessary  to  pay  the  actual  expenses  of  the  commissioner  or  his 
deputies  when  engaged  in  departmental  duties  or  work  for  the 
good  of  the  department  or  state.     Said  accounts  to  be  itemized  and 
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paid  on  the  approval  of  the  insurance  commissioner  and  only  for 
such  expenses  as  are  not  otherwise  provided  for." 

1911,  c.  196. 

4726.  [Repealed,  and  the  following  enacted  in  its  stead:] 
Insurance  companies,  associations,  or  orders  may  be  formed  as 
provided  in  the  next  two  succeeding  sections  for  any  one  of  the 
following  purposes,  to-wit: 

1.  To  insure  against  loss  or  damage  to  property  by  fire,  light- 
ning, wind,  hail,  or  tornado  use  and  occupancy  and  for  nonoccu- 
pancy,  upon  the  stock  or  mutual  plan. 

2.  To  insure  upon  the  stock  or  mutual  plan,  vessels,  freights, 
goods,  moneys,  effects  and  money  lent  on  bottomry  or  respondentia 
against  the  perils  of  the  sea  and  other  perils  usually  insured 
against  by  marine  insurance,  including  risks  of  inland  navigation 
and  transportation. 

3.  To  carry  on  the  business  commonly  known  as  life  insurance 
on  the  stock  or  mutual  plan,  contract  for  the  payment  of  endow- 
ments or  annuities  or  make  and  enter  into  such  other  contracts 
conditioned  upon  the  continuance  or  cessation  of  human  life. 

4.  Against  disablement  resulting  from  sickness  and  every  insur- 
ance appertaining  thereto. 

5.  Against  injury,  disablement,  or  death  resulting  from  travel- 
ing or  general  accident  and  every  insurance  appertaining  thereto. 

6.  Guaranteeing  the  fidelity  of  persons  holding  places  of  public 
or  private  trust,  and  guaranteeing  the  performance  of  contracts 
other  than  insurance  policies,  and  guaranteeing  and  executing  all. 
bonds,  undertakings,  and  contracts  of  suretyship.  And  a  company 
is  authorized  to  execute  such  bonds,  undertakings,  and  contracts 
of  suretyship  by  itself,  though  a  statute  requires  two  or  more 
sureties. 

7.  Upon  glass  against  breakage. 

8.  Insuring  any  one  against  loss  or  damage  resulting  from  acci- 
dent to  or  injury,  fatal  or  nominal,  suffered  by  an  employee  or 
other  person,  for  and  which  the  person  insured  is  liable. 

9.  Upon  steam  boilers  and  upon  pipes,  engines,  and  machinery 
connected  therewith  or  operated  thereby,  against  explosion  and 
accident  and  against  loss  or  damage  to  life,  person,  or  property 
resulting  therefrom.  And  a  company  is  authorized  to  make  inspec- 
tion of  and  to  issue  certificates  of  inspection  upon  such  boilers, 
pipes,  engines,  and  machinery. 
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10.  Against  loss  by  burglary  or  theft  or  both. 

11.  To  carry  on  the  business  commonly  known  as  credit  insur- 
ance or  guaranty,  either  by  agreeing  to  purchase  uncollectible  debts 
or  otherwise  to  insure  against  loss  or  damage  from  the  failure  of 
persons  indebted  to  the  insured  to  meet  their  liabilities. 

12.  To  insure  against  loss  or  damage  by  water  to  any  goods  or 
premises  arising  from  the  breakage  or  leakage  of  sprinklers  and 
water  pipes.  And  a  company  is  authorized  to  make  inspection  of 
and  to  issue  certificates  of  inspection  upon  such  sprinklers  and 
pipes. 

13.  To  insure  against  loss  or  damage  to  property  arising  from 
accidents  to  elevators,  automobiles,  bicycles  and.  vehicles,  except 
rolling-stock  or  railways. 

14.  To  insure  horses  and  other  live  stock  against  death  and 
damage. 

15.  For  the  purpose  of  examining  titles  to  real  estate  and  fur- 
nishing information  in  relation  thereto,  and  of  insuring  owners  and 
others  interested  therein  against  loss  by  reason  of  encumbrances 
and  defective  title. 

Against  any  other  casualty  authorized  by  the  charter  of  the 
company,  not  included  under  the  heads  of  life,  fire,  marine,  or  title 
insurance,  which  is  a  proper  subject  of  insurance.  No  corporation 
so  formed  shall  transact  any  other  business  than  that  specified  in  its 
charter  and  articles  of  association. 

1911,  c.  111. 


4731.   [Amended  by  adding  a  new  subsection  to  be  known  as 

subsection  5  and  to  be  as  follows :  Any  real  estate  title  insurance 
company  organized  for  any  of  the  purposes  set  forth  in  section  four 
thousand  seven  hundred  and  forty-five  of  the  Revisal  of  one  thou- 
sand nine  hundred  and  five  and  having  a  capital  stock  of  more  than 
fifty  thousand  dollars  may,  with  the  consent  of  the  insurance  com- 
missioner, after  investing  fifty  thousand  dollars  of  the  capital,  as 
provided  in  this  section,  invest  the  balance  thereof  in  abstracts  of 
titles  of  property  situated  in  one  or  more  of  the  cities  or  counties 
of  this  state:  Provided,  however,  that  the  amount  of  capital  so 
invested  shall  in  no  event  exceed  one-fourth  of  the  total  capital 
stock  of  such  company :  Provided  further,  that  no  real  estate  title 
insurance  company  shall  guarantee  or  insure  in  any  one  risk  more 
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than  twenty  per  cent,  of  the  combined  capital  and  surplus  of  said 
company. 

1911,  c.  32. 

4737a.  Domestic   companies  may  establish  guaranty  fund. 

Any  insurance  company  formed  as  provided  in  this  subchapter, 
or  now  existing  by  virtue  of  any  of  the  laws  of  North  Carolina, 
may  establish  a  guaranty  fund  of  not  less  than  twenty-five  thou- 
sand dollars  nor  more  than  two  hundred  thousand  dollars,  in  the 
following  manner :  Any  such  insurance  company  may  receive  from 
any  person,  firm  or  corporation  money,  bonds  or  other  securities, 
in  such  amount  as  may  be  agreed  upon,  for  the  purpose  of  provid- 
ing a  guaranty  fund,  to  be  used  as  hereinafter  provided,  for  the 
payment  of  the  claims  of  policy  holders.  Upon  the  receipt  of 
any  such  bonds,  moneys  or  other  securities  by  any  insurance  com- 
pany, it  shall  issue  its  certificate  in  writing  or  authenticated  as 
required  by  law  for  certificates  of  stock,  stating  the  amount,  terms 
and  conditions  of  repayment  of  such  money  or  the  return  of  such 
bonds  or  other  securities,  the  name  of  the  payee  or  depositor,  and 
the  said  certificate  shall  also  state  upon  its  face  that  it  is  issued 
under  the  provisions  of  this  section.  The  said  money,  bonds  or 
other  securities,  when  so  paid  to  or  deposited  with  such  insurance 
company,  shall  become  a  part  of  the  guaranty  fund  of  the  in- 
surance company  so  receiving  the  same,  and  shall  be  liable  for 
all  the  claims  of  policy  holders  after  the  general  assets  of  such 
insurance  company  shall  have  been  exhausted;  Provided,  that 
the  said  guaranty  fund  shall  not  be  liable  for  the  claims  or  debts 
due  to  stockholders  or  the  general  creditors  of  such  insurance 
company.  Every  insurance  company  which  shall  establish  a 
guaranty  fund  under  the  provisions  of  this  section  shall  keep  a 
separate  account  of  the  same  on  its  books,  together  with  a  full 
and  true  list  of  any  securities  held  therefor.  The  money  and 
securities  belonging  to  said  guaranty  fund  shall  be  invested  in 
the  same  manner  as  is  now  provided  by  law  for  the  investment 
of  the  other  assets  of  insurance  companies :  Provided,  that  any 
bond  or  other  securities  received  by  any  such  insurance  company 
as  a  part  of  its  guaranty  fund  may  be  deposited  with  the  in- 
surance commissioner,  as  is  now  allowed  by  law,  subject,  however, 
to  the  further  provisions  of  this  section;  that  any  insurance  com- 
pany receiving  said  money  or  securities  as  a  part  of  its  guaranty 
fund,  as  herein  provided,  may  pay  to  the  person,  firm  or  corpora- 
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tion  from  whom  the  same  may  be  received  a  semiannual  dividend 
of  not  more  than  three  and  one-half  per  cent,  on  the  amount  of  said 
money  or  securities.  The  guaranty  fund  herein  provided  for  shall 
be  applied  to  the  payment  of  claims  of  policy  holders  only  when  the 
insurance  company  has  exhausted  its  cash  on  hand  and  the  in- 
vested assets,  exclusive  of  uncollected  premiums;  and  when  the 
said  guarantee  is  in  any  way  impaired  the  directors  may  make 
good  the  whole  or  any  part  of  such  impairment  by  assessments 
upon  the  contingent  funds  of  the  company  at  the  date  of  such  im- 
pairment, if  any  are  available.  Such  guaranty  fund  shall  be 
retired  when  the  permanent  fund  of  the  company  equals  two  per 
centum  of  the  amount  insured  upon  all  policies  in  force;  and  such 
guaranty  fund  may  be  reduced  or  retired  by  vote  of  the  directors 
of  the  company  and  the  assent  of  the  insurance  commissioner,  if 
the  net  assets  of  the  company  above  the  reinsurance  reserve  and  all 
other  claims  and  obligations,  exclusive  of  the  guaranty  fund,  for 
two  years  immediately  preceding  and  including  the  date  of  its  last 
annual  statement,  shall  not  be  less  than  twenty-five  per  centum  of 
the  guaranty  fund.  Due  notice  of  such  proposed  action  on  the  part 
of  the  directors  of  the  company  shall  be  mailed  to  each  director  of 
the  company  not  less  than  thirty  days  before  the  meeting  when 
such  action  may  be  taken,  and  shall  also  be  advertised  in  two  news- 
papers of  general  circulation,  to  be  approved  by  the  insurance 
commissioner,  not  less  than  twice  a  week  for  a  period  of  not  less 
than  four  weeks  before  such  meeting.  No  insurance  company  with 
a  guaranty  fund,  as  hereinbefore  provided,  which  has  ceased  to  do 
new  business,  shall  return  or  retire  any  part  of  said  guaranty  fund 
or  divide  to  its  stockholders  any  part  of  its  general  assets,  except 
incomes  from  its  investments,  until  it  shall  have  performed,  rein- 
sured or  canceled  its  policy  obligations.  In  the  event  of  insolvency 
or  voluntary  liquidation  of  any  such  insurance  company,  'the 
amount  of  the  guaranty  fund  shall  be  returned  to  the  persons, 
firms  or  corporations,  their  heirs,  executors,  administrators,  suc- 
cessors or  assigns,  from  which  the  same  was  received,  in  full  or 
pro  rata  as  the  case  may  be,  before  any  amount  shall  be  paid  from 
the  assets  of  said  company  to  the  stockholders  of  the  said  com- 
pany; the  intention  of  this  section  being  that  the  liability  of  the 
said  company  for  the  repayment  or  the  return  of  its  guaranty  fund, 
as  evidenced  by  its  certificates  therefor,  as  hereinbefore  provided, 
shall  be  preferred  in  the  distribution  of  its  assets  to  the  stock- 
holders and  general  creditors  of  the  said  company,  other  than  its 
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policy  obligations.  No  insurance  company  shall  create  a  guaranty 
fund,  as  provided  in  this  section,  except  upon  the  approval  of  a 
majority  of  its  stockholders,  authorized  at  any  regular  or  special 
meeting  called  for  the  purpose.'' 

1909,  c.  922. 

4737b.  May  convert  guaranty  capital,  guaranty  surplus  into 
guaranty  fund.  Any  insurance  company  now  doing  business 
as  a  domestic  insurance  company  under  the  laws  of  this  state  which 
has  received  any  money  or  securities  to  be  held  as  a  guaranty  capi- 
tal, guaranty  surplus  or  guaranty  fund  may  convert  the  same  into 
a  guaranty  fund,  as  hereinbefore  provided,  by  mutual  agreement 
between  the  board  of  directors  of  said  insurance  company  and  the 
parties  from  whom  the  said  money  or  securities  have  been  received, 
subject,  however,  to  the  approval  of  the  insurance  commissioner, 
and  thereupon  certificates  shall  be  issued  therefor,  as  hereinbefore 
provided,  and  the  same  shall  thereafter  be  held  subject  to  the 
rights  and  liabilities  provided. 

1909,  c.  922,  s.  2. 

4738.  [Amended  by  inserting  the  following  at  the  end:] 
Provided,  that  where  there  is  an  association  or  corporation  for  the 
purpose  of  inter-insurance  or  mutual  protection  between  members 
of  said  association  or  corporation,  which  members  or  stockholders 
are  engaged  in  the  same  line  of  business,  the  requirements  of  said 
section  as  to  there  being  not  less  than  two  hundred  separate  risks 
shall  not  apply,  but  in  such  case  said  association  or  corporation  shall 
be  permitted  to  organize  when  fifty  separate  risks  shall  have  been 
pledged,  as  provided  for  in  said  section. 

1911,  c.  93. 

4740.  [Amended  by  adding  after  the  word  ' 'company,"  in 
line  nine  and  before  the  word  "shall,"  the  words  "or  owners  of 
guaranty  surplus,"  and  in  all  lines  of  said  section  except  said  line 
nine,  after  the  word  "capital,"  add  the  words  "or  surplus."] 

1911,  c.  196. 

4748.   [Repealed,    and   the   following   enacted   in   its   stead:] 

No  insurance  company  admitted  to  do  business  in  the  state  shall  be 
authorized  to  transact  more  than  one  class  or  kind  of  insurance 
therein,  unless  it  has  the  requisite  capital  for  such  business  engaged 
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in,  and  such  a  company  may  undertake  two  or  more  of  the  classes 
of  insurance  set  out  in  section  four  thousand  seven  hundred  and 
twenty-six  upon  providing  for  each  additional  kind  at  least  fifty 
thousand  dollars  additional  capital :  Provided,  however,  that  in 
case  life,  fire,  and  credit  insurance  is  added  to  any  other  line  or 
lines,  the  additional  capital  shall  be  one  hundred  thousand  dollars 
each,  and  shall  have  paid  the  license  taxes  and  fees  for  each  class 
or  kind  of  insurance  as  by  this  chapter  provided. 
1911,  c.  111,  s.  2. 

4759. 

The  provision  of  the  standard  policy  that  no  suit  thereon  shall  be  sustained 
unless  commenced  within  twelve  months  must  be  construed  in  connection 
with  section  4809:  Modlin  v.  Ins.  Co.,  151-35. 

It  is  not  necessary  that  a  waiver  of  conditions  in  a  policy  be  in  writing: 
Modlin  v.  Ins.  Co.,  151-35. 

A  "non-waiver"  agreement  looking  to  the  ascertainment  of  loss  by  fire 
under  a  fire  insurance  contract,  affords  no  defense  to  insurance  company  for 
its  own  conduct  constituting  a  waiver  or  estoppel  done  and  made  afterwards 
with  full  knowledge  of  all  its  rights  and  defenses  and  a  knowledge  of  the  causes 
of  avoidance:  Modlin  v.  Ins.  Co.,  151-35. 

One  who  has  built  a  house  on  his  wife's  dower  interest  and  insured  it  in 
his  own  name  under  a  standard  policy,  cannot  recover:  Mcintosh  v.  Ins.  Co., 
152-50. 

A  policy  of  fire  insurance  may  be  reformed  for  mistake  as  to  the  owner  of 
the  insured  premises  and  then  the  real  owner  can  recover:  Ibid. 

The  condition  that  additional  insurance  taken  out  without  assent  of  the 
insurer  will  render  policy  void,  is  valid  and  enforcible:  Black  v.  Ins.  Co.,  148- 
169. 

Notice  that  insured  intended  to  take  out  additional  insurance  is  not  notice 
of  existing  insurance:  Black  v.  Ins.  Co.,  148-169. 

The  condition  that  "no  officer,  etc.,  shall  have  power  to  waive  any  provis- 
ion, etc.,  unless  such  waiver,  if  any,  shall  be  written  upon  policy"  does  not 
restrict  the  power  of  such  officers  to  waive  such  conditions,  but  establishes 
an  invariable  rule  of  evidence  as  to  such  waiver  and  renders  parol  evidence 
inadmissible:  Black  v.  Ins.  Co.,  148-169. 

A  substantial  compliance  with  the  "iron-safe  clause"  is  sufficient:  Arnold 
v.  Ins.  Co.,  152-232. 

As  to  what  is  substantial  compliance  with  iron-safe  clause,  see  Arnold  v. 
Ins.  Co.,  152-232. 

"The  last  preceding  inventory"  required  by  the  "iron-safe  clause"  refers 
to  inventories  taken  under  the  contract  of  insurance  and  after  it  was  entered 
into:  Arnold  v.  Ins.  Co.,  152-232. 

As  to  "detailed  itemized  statement"  required,  see  Arnold  v.  Ins.  Co.  152- 
232. 

To  ascertain  the  meaning  of  a  contract  of  insurance,  courts  will  construe 
the  language  most  strongly  against  the  company:  Higson  v.  Ins.  Co.,  152-206. 
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The  denial  of  liability  by  the  company  dispenses  with  the  requirement  that 
proof  of  loss  be  filed:  Higson  v.  Ins.  Co.,  152-206. 

Execution  of  a  mortgage  on  insured  property  so  affects  title  as  will  avoid 
an  insurance  policy  then  existing  thereon  and  forfeit  its  benefit,  if  made  without 
the  knowledge  or  consent  of  the  company,  and  not  attested  as  prescribed  by 
the  policy  contract,  unless  the  company,  by  its  conduct,  has  waived  it:  Modlin 
v.  Ins.  Co.,  151-35. 

If  it  is  essential  for  an  underwriter  to  know  by  what  title  the  insured  holds 
the  property,  inquiry  should  be  made  at  time  of  issuing  policy,  and  not  deferred 
till  after  loss  has  occurred:  Modlin  v.  Ins.  Co.,  151-35. 

The  insurance  policy  is  the  contract  when  there  is  no  fraud  or  ambiguity: 
Lancaster  v.  Ins.  Co.,  153-285. 

A  vendee  in  a  conditional  sale  cannot  recover  under  a  fire  insurance  policy, 
his  property  being  under  chattel  mortgage:  Lancaster  v.  Ins.  Co.,  153-285. 

A  vendee  of  land  under  an  executory  contract  of  purchase,  who  has  paid  a 
portion  of  the  purchase  price  and  entered  into  possession  is  an  "uncondi- 
tional and  sole  owner"  in  fee  simple,  in  respect  to  the  usual  clause  in  a  policy 
of  fire  insurance  relating  to  the  title:  Jordan  v.  Ins.  Co.,  151-341. 

A  distinct  denial  of  liability  by  a  fire  insurance  company  is  a  waiver  of  the 
requirement  of  proofs  of  loss:  Jordan  v.  Jns.  Co.,  151-341. 


4770a.  Fire   insurance   companies   must   deposit   securities. 

Unless  otherwise  provided,  every  fire  insurance  company  chartered 
by  any  other  state  or  foreign  government  shall,  by  their  general 
agent  or  through  some  authorized  officer,  deliver  under  oath  to  the 
insurance  commissioner  of  this  state  a  statement  of  the  amount  of 
capital  stock  of  said  company,  and  deposit  with  him  bonds  of  the 
United  States,  or  of  the  state  of  North  Carolina,  or  of  the  cities 
or  counties  of  this  state,  as  follows :  Companies  whose  capital  stock 
is  five  hundred  thousand  dollars  or  less,  ten  thousand  dollars ;  com- 
panies whose  capital  stock  is  more  than  five  hundred  thousand  dol- 
lars and  not  over  one  million  dollars,  twenty  thousand  dollars; 
companies  whose  capital  stock  is  in  excess  of  one  million  dollars, 
twenty-five  thousand  dollars;  and  the  insurance  commissioner  shall 
thereupon  give  the  agent  a  receipt  for  the  same :  Provided,  that  with 
securities  so  deposited  the  company  shall  at  the  same  time  deliver 
to  the  insurance  commissioner  a  power  of  attorney  authorizing 
him  to  transfer  said  securities  or  any  part  thereof  for  the  purpose 
of  paying  any  of  the  liabilities  provided  for.  The  insurance  com- 
missioner shall  require  each  such  company  to  make  good  any  de- 
preciation or  reduction  in  value  of  said  securities.  The  securities 
required  to  be  deposited  by  each  insurance  company  in  this  act 
shall  be  delivered  for  safe-keeping  by  the  insurance  commissioner 
to  the  treasurer  of  the  state,  who  shall  receipt  him  therefor.     For 
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securities  so  deposited  the  faith  of  the  state  is  pledged  that  they 
shall  be  returned  to  parties  entitled  to  receive  them  or  disposed  of 
as  hereinafter  provided  for.  The  securities  deposited  by  any  com- 
pany shall  not,  on  account  of  such  securities  being  in  the  state,  be 
subject  to  taxation,  but  shall  be  held  exclusively  and  solely  for  the 
protection  of  contract  holders:  Provided,  also,  that  any  fire  insur- 
ance company  may  deposit  first  mortgages  on  real  estate  situate  in 
North  Carolina,  to  be  approved  by  the  insurance  commissioner  of 
this  state :  Provided  further,  that  whenever  a  fire  insurance  com- 
pany shall  elect  to  give  a  bond  in  some  fidelity  or  surety  company 
licensed  to  do  business  in  North  Carolina,  that  the  insurance  com- 
missioner shall  in  passing  upon  such  bond  consider  the  solvency 
Of  such  fidelity  or  surety  company  as  well  as  the  number  of  said 
bonds  given  by  said  company,  and  may  whenever  in  his  discretion 
it  is  found  advisable  require  such  fidelity  or  surety  company  to 
deposit  with  the  insurance  commissioner  bonds  of  the  character 
hereinbefore  named,  to  an  amount  to  be  determined  by  said  com- 
missioner, sufficient  to  guarantee  a  faithful  performance  of  the 
bonded  obligations  of  said  company. 

1909,  c.  923;  1910,  c.  164. 

4770b.  Companies    can    draw   interest   on    securities.     The 

insurance  commissioner,  at  the  time  of  receiving  said  securities, 
shall  give  to  the  company  authority  to  draw  the  interest  thereon, 
as  the  same  may  become  due  and  payable,  for  the  use  of  the  com- 
pany, which  authority  shall  continue  in  force  until  the  company 
fails  to  pay  any  liability  arising  upon  any  policy  made  in  favor  of 
any  persons,  firms  or  corporations  which  shall  be  at  the  time  said 
liability  arises  a  resident  of  this  state  or  which  shall  own  property 
in  the  state  covered  by  policies  issued,  in  which  case  the  corporation 
charged  with  the  payment  of  such  interest  shall  be  forthwith  noti- 
fied of  such  failure,  and  thereafter  such  interest,  so  long  as  such 
liability  shall  exist,  shall  be  payable  to  the  insurance  commissioner, 
to  be  applied,  if  necessary,  to  the  payment  of  any  such  liability. 

1909,  c.  923,  s.  2. 

4770c.  Failing  to  pay  liability,  commissioner  sells  securities. 

If  the  said  company  fail  to  pay  any  of  its  liabilities  on  said  con- 
tracts according  to  the  terms  thereof,  after  the  said  liabilities  shall 
have  been  adjusted  between  the  parties  in  the  mode  prescribed  by 
the  contracts,  if  a  mode  be  prescribed  thereby,  or  after  the  same 
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shall  have  been  ascertained  in  any  mode  agreed  upon  by  the  parties 
or  by  the  judgment,  order  or  decree  of  the  court  having  jurisdiction 
of  the  subject,  the  insurance  commissioner  shall,  upon  the  applica- 
tion of  the  party  to  whom  the  debt  or  money  is  due,  and  upon 
satisfactory  proof  that  the  notice  herein  required  to  be  given  said 
company  has  been  given,  proceed  to  sell  at  public  auction  such  an 
amount  of  the  said  securities  as,  with  the  interest  in  his  hands, 
will  pay  the  sum  due  and  expenses  of  sale,  and  out  of  the  proceeds 
of  sale  pay  said  sums  and  expenses :  Provided,  that  the  party 
making  said  application  shall  give  to  the  company  or  to  the  agent 
of  the  company  in  this  state  twenty  days'  notice  of  his  intention 
to  apply  for  the  sale  of  said  securities  to  the  insurance  commis- 
sioner :  And  provided  further,  that  such  company  shall  be  required 
forthwith  to  make  good  any  deficit  in  the  amount  of  the  deposit 
caused  by  said  sale.  The  insurance  commissioner  shall  advertise 
the  sale  of  said  securities  for  thirty  days  prior  to  the  day  of  sale 
in  some  daily  newspaper  published  in  the  city  of  Raleigh,  and 
shall  state  in  said  advertisement  the  securities  to  be  sold  and  the 
company  depositing  them,  a  copy  of  which  shall  be  mailed  to  said 
company. 

1909,  c.  923.  s,  3. 

47706..  Policy  holders  have  a  lien  on  the  securities.     Upon 

the  securities  deposited  as  aforesaid  with  the  insurance  commis- 
sioner by  any  sUch  insurance  company,  the  holders  of  all  contracts 
of  said  company  who  are  citizens  or  residents  of  this  state  at  such 
time,  or  who  hold  such  policies  issued  upon  property  in  the  state, 
shall  have  a  lien  for  the  amounts  due  them,  respectively,  under  or 
in  consequence  of  such  contracts  for  losses,  equitable  values,  return 
premiums  or  otherwise,  and  shall  be  entitled  to  be  paid  ratably  out 
of  the  proceeds  of  said  securities,  if  such  proceeds  be  not  sufficient 
to  pay  all  of  said  contract  holders ;  and  whenever  any  such  com- 
pany depositing  securities  as  aforesaid  shall  have  become  insolvent 
or  bankrupt  or  shall  have  made  an  assignment  for  the  benefit  of  its 
creditors,  any  holder  of  such  contract  shall  have  the  right  to  begin 
an  action  in  the  superior  court  of  the  county  of  Wake  to  enforce 
the  said  lien  for  the  benefit  of  all  the  holders  of  such  contracts. 
The  insurance  commissioner  shall  be  a  party  to  the  suit,  and  the 
funds  shall  be  distributed  by  the  court,  but  no  cost  of  such  action 
shall  be  adjudged  against  the  insurance  commissioner. 

1909,  c.  923,  f.  4. 
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4770e.  Principal  of  securities  paid  commissioner,  his  duty. 

Where  the  principal  of  any  of  said  securities  so  deposited  is  paid 
to  the  insurance  commissioner,  he  shall  notify  the  company  or  its 
agent  in  this  state,  and  pay  the  money  so  received  to  the  said  com- 
pany upon  receiving  other  securities  of  the  character  named  in 
section  four  thousand  seven  hundred  and  seventy  (a)  to  an  equal 
amount,  or  upon  the  failure  of  the  company  for  thirty  days  after 
receiving  notice  to  deliver  such  securities  to  an  equal  amount  to 
the  insurance  commissioner  he  may  invest  the  said  money  in  any 
such  securities  and  hold  the  same  as  he  held  those  which  were  paid 
off. 

1909,  c.  923,  s.  5. 

4770f.  Company  ceasing  to  do  business,  securities  returned. 

If  such  company  cease  to  do  business  in  this  state,  and  its  liabilities, 
whether  fixed  or  contingent  upon  its  contracts,  to  persons  residing 
in  this  state  or  having  policies  upon  property  situate  in  this  state 
shall  have  been  satisfied  or  shall  have  been  terminated,  upon  satis- 
factory evidence  of  this  fact  to  the  insurance  commissioner,  the 
state  treasurer  shall  deliver  to  such  company,  upon  the  order  of  the 
insurance  commissioner,  the  securities  in  his  possession  belonging 
to  it,  or  such  of  them  as  remain  after  paying  the  liabilities  afore- 
said. 

1909,  c.  923,  s.  6. 

4770g.  Insurance  company  must  file  securities  before  being 
licensed.  Whenever  any  fire  insurance  company  shall  file  an 
application  with  the  insurance  commissioner  to  be  admitted  to  do 
business  in  this  state  it  shall  be  the  duty  of  said  commissioner  to 
require  of  it  a  compliance  with  the  provisions  of  the  law  with  ref- 
erence to  securities  before  issuing  a  license  to  such  company. 

1909,  c.  923,  s.  7. 


4773. 

A  valid  contract  of  life  insurance  is  severable  from  an  invalid  collateral 
agreement  made  at  the  same  time  respecting  a  benefit  prohibited  by  statute: 
Annuity  Co.  v.  Costner,   149-293. 

Voluntary  payment  of  premiums  by  the  insured  with  full  knowledge  of  the 
facts  cannot  be  recovered  by  him:  Jones  v.  Assurance  Society,  147-540. 

Insurance  agents  falsely  representing  their  policies,  principal  responsible: 
Whitehurst  v.  Ins.  Co.,  149-273. 
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The  thirty  days'  grace  allowed  in  an  insurance  policy  merely  provides 
against  a  forfeiture  and  cannot  be  construed  to  extend  the  term  of  insurance 
limited  in  the  face  thereof:  Wilkie  v.  Ins.  Co.,  146-513. 

When  it  appears  upon  the  face  of  a  policy  and  from  the  notices  to  the  in- 
sured that  the  pay  day  for  premiums  was  fixed  at  Nov.  22nd,  and  that  policy 
was  delivered  on  Dec.  25th,  the  insurance  year  begins  Nov.  22nd:  Ibid. 

Where  under  policy  it  provides  that  after  a  certain  time,  upon  failure  to 
pay  premiums,  the  policy  is  automatically  extended  for  two  years  and  two  months 
and  specifies  the  date  of  premium  due  as  Nov.  22nd,  the  time  of  extension 
must  be  counted  from  Nov.  22nd,  even  though  policy  was  not  delivered  to 
insured  until  Dec.  22nd. 

Courts  will  reform  life  insurance  policies  in  accordance  with  false  and  fraud- 
lent  representations  made  by  agent  and  relied  on  by  insured:  Sykes  v.  Ins. 
Co.,  148-13. 

Insured  claiming  that  insurance  company  has  received  premiums  induced 
to  be  paid  by  fraudulent  representations  can  waive  tort  and  sue  on  the  con- 
tract for  money  had  and  received:  Stroud  v.  Ins.  Co.,  148-54. 

Any  one  induced  to  pay  insurance  premiums  by  false  representations  as 
to  contents  of  policy  can  recover  the  premiums  with  interest:  Stroud  v.  Ins. 
Co.,  148-54;  see  also  Caldwell  v.  Ins.  Co.,  140-100,  and  cases  cited  on  page 
105  thereof. 

A  contract  of  life  insurance  delivered  upon  condition  that  it  would  be  effect- 
tive  only  if  the  advance  premium  should  have  been  paid  in  the  life  time  and 
health  of  the  insured,  is  not  binding  when  these  conditions  have  not  been 
complied  with  by  him. 

As  to  a  cotton-mill  insuring  the  life  of  its  president  for  its  benefit,  see  Victor 
v.  Mills,   148-107. 

Where  policy  properly  and  legally  taken  out  by  insured,  and  is,  with  assent 
of  company,  transferred  to  one  having  no  insurable  interest,  it  is  valid  when 
the  transfer  is  made  in  good  faith  and  not  as  a  mere  cover  of  a  wagering  con- 
tract: Hardy  v.  Ins.  Co.,  152-286. 

The  relationship  of  uncle  and  nephew  does  not  of  itself  create  an  insurable 
interest  of  one  in  the  life  of  another:  Hardy  v.  Ins.  Co.,  152-286. 

The  partial  payment  on  "back  dues"  due  on  the  premiums  of  a  policy, 
and  its  acceptance  by  the  company,  does  not  reinstate  the  policy  under  the 
terms  of  this  policy:  Melvin  v.  Ins.  Co.,  150-398. 

A  life  insurance  company  in  accepting  the  premium  from  the  insured  as  a 
premium  on  the  policy  of  the  payer,  waived  the  form  of  receipt  therefor:  Mat- 
thews v.  Ins.  Co.,  147-339. 

Statements  in  an  application  for  life  insurance  that  applicant  had  never 
had  any  kidney  disease  or  been  under  care  of  a  physician  for  two  years  when 
untrue  will  invalidate  the  policy:  Alexander  v.  Ins.  Co.,  150-536. 

Contract  of  fraternal  insurance  order  as  to  payment  of  dues  construed  in 
Page  v.  Junior  Order,   153-404. 

The  insurance  policy  is  the  contract,  when  there  is  no  fraud  nor  ambig- 
uity: Lancaster  v.  Ins.  Co.,  153-285. 

Any  ambiguity  or  doubt  as  to  the  meaning  of  a  life  insurance  policy  must 
be  construed  favorably  to  the  insured:  Powell  v.  Ins.  Co.,  153-124. 

A  requirement  in  a  written  policy  of  life  insurance  that  policy  shall  not 
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be  effective  until  there  has  been  a  delivery  thereof,  is  valid  and  binding,  and 
the  delivery  must  be  either  actual  or  constructive:  Powell  v.  Ins.  Co.,  153-124. 
Where  one  could  not  read  his  life  insurance  policy  and  admits  that  he  didn't 
believe  misrepresentations  of  agent  as  to  its  contents,  and  paid  premiums 
under  advice  of  his  attorney,  he  cannot  recover  premiums  paid:  Frazell  v. 
Ins.  Co.,  153-60. 

4775.   [Amended  by  adding  at  the  end  thereof  the  words  "or 

give,  sell,  or  purchase,  or  offer  to  give,  sell,  or  purchase  as  induce- 
ment to  insurance  or  in  connection  therewith  any  stocks,  bonds,  or 
other  securities  of  any  insurance  company  or  other  corporation, 
association,  or  partnership,  or  any  dividends  or  profits  to  accrue 
therein  or  anything  of  value  whatsoever  not  specified  in  the  pol- 
icy."] 

1911,  c.  196. 

A  regularly  issued  policy  of  life  insurance  which  is  valid  is  not  affected 
by  a  collateral  agreement  which  shows  discrimination  between  insurants: 
Annuity  Co.  v.  Costner,  149-293. 

When  a  policy  holder  surrenders  his  policy  of  life  insurance  for  cancella- 
tion and  receives  the  surrender  value,  he  cannot  maintain  an  action  against 
insurance  company  upon  an  agreement  made  collaterally  to  the  policy  con- 
tract and  which  is  in  direct  contravention  of  this  section:  Smathers  v.  Ins.  Co., 
151-98. 

A  case  in  which  discrimination  in  violation  of  this  section  is  shown :  Smathers 
v.  Ins.  Co.,  151-98. 

A  policy  holder  cannot  enforce  against  the  insurance  company  a  severable 
collateral  agreement  to  his  policy  contract  of  life  insurance  which  is  prohibited 
by  this  section:  Smathers  v.  Ins.  Co.,  151-98. 

4779a.  No  forfeiture  of  policy  within  one  year,  unless  notice 
issued.  No  life  insurance  corporation  doing  business  in  this 
state  shall,  within  one  year  after  the  default  in  payment  of  any 
premium,  installment  or  interest,  declare  forfeited  or  lapsed  any 
policy  hereafter  issued  or  renewed  and  not  issued  upon  the  pay- 
ment of  monthly  or  weekly  premiums,  or  unless  the  same  is  a 
term  insurance  contract  for  one  year  or  less,  nor  shall  any  such 
policy  be  forfeited  or  lapsed  by  reason  of  nonpayment  when  due, 
of  any  premium,  interest  or  installment  or  any  portion  thereof  re- 
quired by  the  terms  of  the  policy  to  be  paid,  within  one  year  from 
the  failure  to  pay  such  premium,  interest  or  installment,  unless  a 
written  or  printed  uotice  stating  the  amount  of  such  premium, 
interest,  installment  or  portion  thereof  due  on  such  policy,  the 
place  where  it  shall  be  paid  and  the  person  to  whom  the  same  is 
payable  shall  have  been  duly  addressed  and  mailed  to  the  person 
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whose  life  is  insured  or  the  assignee  of  the  policy,  if  notice  of  the 
assignment  has  been  given  to  the  corporation  at  his  or  her  last 
known  post-office  address  in  this  state,  postage  paid  by  the  cor- 
poration or  by  any  officer  thereof  or  person  appointed  by  it  to  col- 
lect such  premium,  at  least  fifteen  and  not  more  than  forty-five 
days  prior  to  the  day  when  the  same  is  payable.  The  notice  shall 
also  state  that  unless  such  premium,  interest,  installment  or  por- 
tion thereof  then  due  shall  be  paid  to  the  corporation  or  to  the 
duly  appointed  agent  or  person  authorized  to  collect  such  premium, 
by  or  before  the  day  it  falls  due,  the  policy  and  all  payments 
thereon  will  become  forfeited  and  void,  except  as  to  the  right  to 
a  surrender  value  or  paid-up  policy,  as  in  the  contract  provided. 
If  the  payment  demanded  by  such  notice  shall  be  made  within  its 
time  limit  therefor,  it  shall  be  taken  to  be  in  full  compliance  with 
the  requirements  of  the  policy  in  respect  to  the  time  of  such 
payment;  and  no  such  policy  shall  in  any  case  be  forfeited  or  de- 
clared forfeited  or  lapsed  until  the  expiration  of  thirty  days  after 
the  mailing  of  such  notice.  The  affidavit  of  any  officer,  clerk  or 
agent  of  the  corporation,  or  of  any  one  authorized  to  mail  such 
notice,  that  the  notice  required  by  this  section  has  been  duly  ad- 
dressed and  mailed  by  the  corporation  issuing  such  policy,  shall 
be  presumptive  evidence  that  such  notice  has  been  duly  given.  No 
action  shall  be  maintained  to  recover  under  a  forfeited  policy 
unless  the  same  is  instituted  within  three  years  from  the  day  upon 
which  default  was  made  in  paying  the  premium,  installment,  in- 
terest or  portion  thereof  for  which  it  is  claimed  that  forfeiture 
ensued. 

1909,  c.  884. 

4780.  [Amended  by  striking  out,  in  lines  four  and  five  thereof, 
the  words  "now  required  and  authorized  by  law  for  the  investment 
of  life  insurance  funds,"  and  inserting  in  lieu  of  same  the  words 
"described  in  section  four  thousand  seven  hundred  and  thirty-one 
of  the  Revisal"  and  be  further  amended  by  adding  at  the  end 
thereof  the  following:  "All  securities  offered  to  the  insurance 
commissioner  for  deposit  under  this  section  shall,  before  acceptance 
by  him,  be  approved  by  a  committee,  composed  of  the  said  com- 
missioner, the  state  treasurer  and  the  attorney  general;  and,  when 
of  the  character  prescribed  by  law  and  approved  by  a  majority  of 
said  committee,  shall  be  by  the  insurance  commissioner  listed  in  a 
book  of  records  kept  in  his  department  for  that  purpose.    The  said 
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committee  shall  endorse  on  said  record,  at  the  end  of  said  list  of 
such  securities,  its  approval  of  the  securities  named  in  said  list. 
Said  records  shall  contain  a  separate  list  of  the  securities  or 
account  of  the  securities  deposited  by  each  insurance  company,  so 
kept  as  to  show  at  all  times  the  total  value  of  all  securities  on  de- 
posit for  each  company.  No  security  shall  be  withdrawn  or  sub- 
stituted except  upon  the  approval  of  said  committee.  All  said 
securities,  after  being  approved  and  listed  as  aforesaid,  shall  be 
deposited  with  the  state  treasurer,  who  shall  receipt  to  the  insurance 
commissioner  for  them.  The  said  committee  shall,  twice  a  year, 
in  the  months  of  June  and  December,  review  and  assess  the  value 
of  all  securities  on  deposit  under  this  section."  Provided,  that 
notes  or  bonds  secured  by  real  estate  situated  in  another  state  may 
be  deposited  when  approved  by  the  insurance  commissioner,  state 
treasurer,  and  the  attorney  general."] 

1909,  c.  920;  1911.  c.  140. 

4781.  [Amended  by  striking  out,  in  lines  five  and  six  thereof, 

the  words  "life  insurance  companies  of  this  state  are  authorized 
by  law  to  invest  in,"  and  by  inserting  in  lieu  thereof  the  following 
words :  "described  in  section  four  thousand  seven  hundred  and 
thirty-one  of  the  Revisal :  Provided,  that  notes  or  bonds  secured 
by  real  estate  situated  in  another  state  may  be  deposited  when  ap- 
proved by  the  insurance  commissioner,  state  treasurer,  and  the 
attorney  general."] 

1909,  c.  920,  s.  3;  1911,  c.  140. 

4782.  [Amended  by  adding  at  the  end  thereof  the  following 
words:  "and  any  life  insurance  company  may  withdraw  such 
securities  by  and  with  the  consent  of  the  policyholder  only;  and  in 
case  of  such  withdrawal,  the  certificate  of  registration  in  each  case 
must  be  surrendered  for  cancellation,  on  a  receipt  from  the  policy 
holder,  satisfactory  to  the  insurance  commissioner,  must  be  pro- 
duced before  such  withdrawal  of  deposits  shall  be  allowed."] 

1911,  c.  134. 

4794. 

A  member  of  a  fraternal  order  may,  when  not  restricted  by  law  or  a  rule 
of  the  company,  change  the  beneficiary  in  his  policy  at  will;  the  reference  to 
fraternal  orders  in  this  section  does  not  amount  to  such  restriction:  Pollock 
v.  Household  of  Ruth,  150-211. 
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4798.  Certain  fraternal  orders  exempt  from  chapter.  That 
beneficial  fraternal  orders,  or  societies  incorporated  under  the  laws 
of  this  state  which  are  conducted  under  the  lodge  system,  having 
the  supreme  lodge  or  governing  body  located  in  this  state,  and  so 
organized  that  the  membership  consists  of  members  of  subordinate 
lodges,  and  the  subordinate  lodges  accept  for  membership  none 
but  residents  of  the  county  in  which  such  subordinate  lodge  is 
located,  and  each  subordinate  lodge  issues  certificates,  makes  assess- 
ments, and  collects  a  fund  to  pay  benefits  to  the  widows  and 
orphans  of  its  own  deceased  members  and  their  families,  each  lodge 
independently  of  the  other,  for  itself,  and  independently  of  the 
supreme  lodge,  each  lodge  controlling  the  fund  for  this  purpose, 
and  in  addition  to  the  benefits  paid  by  each  subordinate  lodge  to 
its  own  members,  the  supreme  lodge  provides  for  an  additional 
benefit  for  such  of  the  members  of  the  subordinate  lodges  as  may 
be  qualified,  at  the  option  of  the  subordinate  lodge  member,  and 
such  organization  is  not  conducted  for  profit,  has  no  capital  stock, 
and  has  been  in  operation  for  ten  years  in  this  state,  such  beneficial 
orders  or  societies  shall  be  exempt  from  the  requirements  of  chapter 
one  hundred,  volume  two  of  the  Revisal  of  North  Carolina  of  one 
thousand  nine  hundred  and  five,  and  shall  not  be  required  to  pay 
any  license  tax  or  fees  nor  make  any  report  to  the  commissioner  of 
insurance,  unless  the  assessments  collected  for  death  benefits  by  the 
supreme  lodge  shall  amount  to  at  least  three  hundred  dollars  in  one 
year.  Providing  the  chief  or  presiding  officer,  or  the  secretary, 
may  be  required  by  the  insurance  commissioner  to  annually  file  an 
affidavit  showing  that  such  organization  is  entitled  to  the  exemp- 
tion herein  provided. 

1911,  c.  199. 

4805.  [Amended  by  inserting  after  the  word  "chapter"  and 
the  end  of  the  parenthesis  and  before  the  word  "shall"  the  words 
"or  any  individual,  corporation,  or  copartnership  who  shall  by 
agents  offer  for  sale  or  sell  the  stocks,  bonds,  or  obligations  of 
any  foreign  corporation,  whether  organized  or  to  be  organized  or 
being  promoted."] 

1911,  c.  196. 

4805a.  Surety  company  not  to  incur  liability  for  over  one- 
tenth  its  assets.  No  fidelity  or  surety  company  shall  incur  in 
behalf  or  on  account  of  any  one  person,  partnership,  association, 
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or  corporation  a  liability  for  an  amount  larger  than  one-tenth  of 
its  assets,  unless  it  shall  be  secured  from  loss  thereon  beyond  that 
amount  by  suitable  and  sufficient  collateral  agreements  of  indem- 
nity, by  deposit  with  it  in  pledge  or  conveyance  to  it  in  trust,  for 
its  protection,  of  property  equal  in  value  to  the  excess  of  its 
liability  over  such  limit,  or,  if  such  liability  is  incurred  in  behalf 
or  on  account  of  a  fiduciary  holding  property  in  a  trust  capacity, 
by  such  deposit  or  other  disposition  of  a  suitable  and  sufficient 
portion  of  the  estate  so  held  that  no  further  sale,  mortgage,  pledge, 
or  other  disposition  can  be  made  thereof  without  such  company's 
approval,  except  by  the  decree  of  a  court  having  proper  jurisdic- 
tion. If  any  such  company  violates  the  above  provision  of  law  the 
insurance  commissioner  may  revoke  its  authority  to  transact  busi- 
ness in  this  state. 

1911,  c,  28. 

XIVa.     Health  and  Accident  Insurance. 


4805b.  Requirements  for  health  and  accident  policies.     On 

and  after  the  first  day  of  October,  one  thousand  nine  hundred  and 
eleven,  no  policy  of  insurance  against  loss  or  damage  from  disease, 
or  by  bodily  injury  by  accident,  or  both,  of  the  assured  shall  be 
issued  or  delivered  in  this  state  by  any  corporation  authorized  to 
do  business  in  this  state,  unless  and  until  a  copy  of  the  form 
thereof  and  the  table  of  rates  or  manual  of  risks  of  the  corporation 
has  been  filed  at  least  thirty  days  with  the  insurance  commissioner, 
unless  before  the  expiration  of  said  thirty  days  the  commissioner 
shall  have  approved  the  same  in  writing;  nor  if  the  insurance  com- 
missioner notifies  the  corporation  in  writing  that  in  his  opinion  the 
form  of  said  policy  does  not  comply  with  the  requirements  of  the 
laws  of  this  state,  specifying  the  reasons  for  his  opinion:  Pro- 
vided, that  upon  the  petition  of  the  company,  the  opinion  of  the 
insurance  commissioner  shall  be  subject  to  review  by  any  court 
of  competent  jurisdiction  upon  the  evidence  filed  before  the  com- 
missioner; nor  shall  such  policy  be  so  issued  or  delivered  unless 
every  portion  is  plainly  printed  in  type  not  smaller  than  long 
primer  or  ten-point  type;  nor  unless  there  is  printed  on  the  first 
page  thereof  and  on  its  filing  back,  in  type  not  smaller  than 
eighteen  point  or  great  primer,  a  brief  description  of  the  policy; 
nor  unless  the  exceptions  be  printed  with  the  same  prominence  as 
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the  benefits  to  which  such  exceptions  apply;  nor  unless  it  contains 
in  substance  the  following  provisions : 

(a)  A  provision  that  such  policy,  with  a  copy  of  the  application 
therefor,  if  any,  and  such  other  papers  as  may  be  attached  to  or 
indorsed  thereon,  shall  constitute  the  entire  contract  of  insurance, 
except  as  the  same  may  be  affected  by  any  table  of  rates  or  classi- 
fication of  risks  filed  by  the  corporation  with  the  insurance  com- 
missioner. 

(b)  A  provision  that  no  statement  made  by  the  applicant  for  in- 
surance, which  statement  is  not  incorporated  in  or  indorsed  on 
the  policy  issued  to  such  applicant,  shall  avoid  the  policy  or  be 
used  in  evidence,  and  no  provision  of  the  charter,  constitution,  or 
by-laws  shall  be  used  in  defense  of  any  claims  arising  under  any 
such  policy,  unless  such  provisions  are  incorporated  in  full  in  the 
policy;  but  this  requirement  shall  not  be  deemed  to  apply  to  the 
table  of  rates  or  manual  of  classification  of  risks  of  any  corpora- 
tion filed  with  the  insurance  commissioner  prior  to  the  date  of  the 
occurrence  of  the  injury  or  commencement  of  the  sickness  for 
which  indemnity  is  claimed. 

(c)  A  provision  that  specifies  the  time  within  which  notice  of 
accident  or  disability  shall  be  given,  which  time  shall  not  be  less 
than  twenty  days  from  the  date  of  the  accident  nor  less  than  ten 
days  from  the  date  of  the  beginning  of  the  disability  from  sick- 
ness upon  which  claim  is  based :  Provided,  however,  that  in  case 
of  accidental  death,  immediate  notice  thereof  may  be  required, 
unless  the  notice  herein  specified  shall  be  shown  not  to  have  been 
reasonably  possible. 

(d)  A  provision  that  notice  of  claim  for  indemnity  shall  be 
deemed  sufficient  when  given  to  the  office  or  agent  of  the  corpora- 
tion specified  in  said  policy. 

(e)  A  provision  that,  under  every  such  policy,  if  a  past-due  pre- 
mium shall  be  accepted  by  the  corporation  or  by  a  branch  office 
or  by  an  authorized  agent  of  the  corporation  in  the  city,  town,  or 
county  in  which  the  assured  shall  reside,  or  by  the  duly  authorized 
agent  of  the  corporation  who  accepted  the  last  premium  on  the 
policy,  such  acceptance  shall  reinstate  the  policy  in  full  as  to  dis- 
ability resulting  from  accidental  bodily  injuries  thereafter  sus- 
tained, but  shall  only  reinstate  the  policy  as  to  disability  from 
diseases  beginning  more  than  ten  days  after  the  date  of  such  ac- 
ceptance. 

(f)  A  provision  that,  if  the  insured  is  injured  or  contracts  dis- 
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ease  after  having  changed  his  occupation  to  one  classified  by  the 
corporation  as  more  hazardous  than  that  stated  in  the  policy,  or 
while  he  is  doing  any  act  or  thing  pertaining  to  any  occupation  so 
classified  (except  ordinary  duties  about  his  residence  or  while  en- 
gaged in  recreation),  the  corporation  shall  pay  such  proportion 
of  the  indemnities  provided  in  the  policy  as  the  premium  paid 
would  have  purchased  at  the  rate,  but  within  the  limits  fixed  by 
the  corporation  for  such  more  hazardous  occupation  according  to 
the  corporation's  rates  and  classification  of  risks  filed  with  the 
insurance  commissioner  prior  to  the  occurrence  of  the  injury  or 
the  commencement  of  the  disease  for  which  indemnity  is  claimed. 

(g)  A  provision  that  the  corporation  will  pay  the  benefits  prom- 
ised within  sixty  days  of  the  receipt  by  it  of  due  proofs  of  death 
or  disability. 

(h)  A  provision  that  the  policy  may  be  canceled  at  any  time  by 
the  corporation  by  written  notice  delivered  to  the  insured  or 
mailed  to  him  at  his  last  address  as  shown  by  the  records  of  the 
corporation  and  the  tender  of  the  corporation's  check  for  the  un- 
earned portion  of  the  premium,  but  that  such  cancellation  shall  be 
without  prejudice  to  any  claim  arising  on  account  of  disability 
commencing  prior  to  the  date  on  which  the  cancellation  takes 
effect. 

(i)  A  provision  that  no  such  policy  shall  limit  the  time  within 
which  proofs  of  claim  shall  be  furnished  to  the  corporation  to  a 
period  less  than  ninety  days  from  the  date  of  death,  dismember- 
ment, or  loss  or  sight,  or  from  the  termination  of  any  other  dis- 
ability. 

1911,  c.  209. 

4805c.  Policies  containing  certain  stipulations  not  to  be 
issued.  No  such  policy  insuring  against  accidental  bodily 
injuries  or  disease  or  death  shall  be  so  issued  or  delivered  in  this 
state,  if  it  contains,  in  substance,  any  of  the  following  provisions: 

(a)  A  provision  limiting  the  time  in  which  an  action  at  law  or 
in  equity  may  be  commenced  to  less  than  one  year  from  the  date 
when  the  final  proof  of  claim  is  filed  with  the  corporation. 

(b)  A  provision  authorizing  the  deduction  of  any  premium  or 
assessment  from  any  indemnity  payable  under  the  terms  of  the 
policy,  except  such  premium  or  assessment  as  may  be  due  or  cov- 
ered by  written  order  or  note  at  the  time  of  the  payment  of  the 
indemnity. 
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(c)  A  provision  limiting  the  amount  of  indemnity  to  be  paid  to 
a  sum  less  than  the  indemnity  as  stated  in  the  policy  and  for 
which  the  premium  has  been  paid:  Provided,  however,  if  the  as- 
sured shall  carry  other  insurance  covering  the  same  hazard,  without 
giving  written  notice  to  the  companies,  corporations,  or  associa- 
tions issuing  the  policies,  then  and  in  that  case  each  company, 
corporation,  or  association  shall  be  liable  only  for  such  propor- 
tionate amount  of  benefits  as  the  indemnity  promised  bears  to  the 
total  amount  of  indemnity  in  all  the  policies  covering  such  hazard 
and  for  the  return  of  such  part  of  the  premium  paid  as  shall  exceed 
the  pro  rata  of  the  premium  for  the  benefits  paid. 
1911,  c.  209,  s.  2. 

4805d.  No  corporation  or  agent  shall  issue  policy  conflicting 
with  this  subchapter.  No  such  corporation,  or  its  agent,  shall  issue 
or  deliver  in  this  state  any  policy  which  conflicts  with  any  provision 
of  this  subchapter.  A  policy  issued  in  violation  of  this  subchapter 
shall  be  held  valid,  but  shall  be  construed  as  provided  in  this  sub- 
chapter, and  when  any  provision  in  such  a  policy  is  in  conflict  with 
any  provision  of  this  subchapter,  the  rights,  duties,  and  obligations 
of  the  corporation  and  policy  holder  and  the  beneficiaries  shall  be 
governed  by  the  provisions  of  this  subchapter. 

1911,  c.  209,  s.  3. 

4805e.  Policies  issued  by  foreign  companies.     The  policies 

of  insurance  against  accidental  bodily  injury  or  disease  issued  by 
a  corporation  not  organized  under  the  laws  of  this  state  may  con- 
tain any  provision  which  the  law  of  the  state,  territory,  or  district 
of  the  United  States,  or  of  a  country  outside  of  the  United  States, 
under  which  the  corporation  is  organized,  prescribes  shall  be  in 
such  policies,  when  issued  in  this  state;  and  the  policies  of  insur- 
ance against  accidental  bodily  injury  or  disease  issued  by  a  corpora- 
tion organized  under  the  laws  of  this  state  may,  when  issued  or 
delivered  in  any  other  state,  territory,  district,  or  country,  contain 
any  provision  required  by  the  laws  of  the  state,  territory,  or  dis- 
trict, or  country  in  which  the  same  are  issued,  anything  in  this 
subchapter  to  the  contrary  notwithstanding. 

1911,  c.  209,  s.  4. 

4805f.  Policies  not  affected  by  this  subchapter.  Nothing  in 
this  subchapter,  however,  shall  apply  to  or  affect  any  general  or 
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blanket  policy  of  insurance  issued  to  any  municipal  corporation  or 
department  thereof,  or  to  any  corporation,  copartnership,  associa- 
tion, or  individual  employer,  police  or  fire  department,  underwrit- 
ers' corps,  salvage  bureau,  or  like  associations  or  organizations, 
where  the  officers,  members,  or  employees  or  classes  of  departments 
thereof  are  insured  against  accidental  bodily  injuries  or  diseases 
while  exposed  to  the  hazards  of  the  occupation  or  otherwise  in 
consideration  of  a  premium  intended  to  cover  the  risks  of  all  the 
persons  insured  under  such  policy;  nor  shall  anything  in  this  sub- 
chapter apply  to  or  in  any  way  affect  contracts  of  life  insurance 
or  contracts  supplemental  to  contracts  of  life  or  endowment  in- 
surance where  such  supplemental  contracts  contain  provisions  in- 
tended to  safeguard  such  life  insurance  against  lapse  or  provisions 
with  regard  to  a  special  surrender  value  for  such  contracts  of  life 
or  endowment  insurance,  in  the  event  the  insured  thereunder  shall, 
by  reason  of  accidental  bodily  injury  or  disease,  be  unable  to  con- 
tinue the  premium  payment  thereon :  Provided,  that  no  such  sup- 
plemental contract  shall  be  issued  or  delivered  in  this  state  unless 
and  until  copies  of  the  form  thereof  have  been  submitted  to  and 
approved  by  the  insurance  commissioner,  under  such  reasonable 
rules  and  regulations  as  he  shall  make  concerning  the  provisions 
in  such  contracts  and  their  submission  to  and  approval  by  him. 

1911,  c.  209,  s.  5. 

4808. 

As  to  false  representations  as  to  prior  health,  see  Annuity  Co.  v.  Forrest, 
152-621. 

It  is  not  necessary  to  defeat  a  recovery  on  an  insurance  policy  that  a  mate- 
rial misrepresentation  by  the  applicant  must  contribute  in  some  way  to  the 
loss  for  which  indemnity  is  claimed:  Bryant  v.  Ins.  Co.,  147-181. 

Under  this  section  every  fact  stated  by  the  applicant  will  be  deemed  mate- 
rial which  would  materially  influence  the  judgment  of  the  insurance  company 
in  accepting  the  risk  or  in  fixing  the  premium  rate:  Ibid. 

What  is  meant  in  an  insurance  application  as  to  '  'being  under  the  care  of 
a  physician"  explained:  Ibid. 

4809. 

An  infant  taking  out  an  accident  insurance  policy  must  bring  action  for 
money  due  him  within  the  time  limited,  if  not  shorter  than  a  year  after  acci- 
dent; he  cannot  wait  till  of  age  and  escape  the  limitations:  Heilig  v.  Ins.  Co., 
152-358. 

A  stipulation  in  policies  of  insurance,  limiting  the  time  in  which  action  to 
recover  the  loss  covered  by  the  policies  can  be  begun,  has  been  upheld :  Heilig 
v.  Ins.  Co.,  152-358. 
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4810.  [Amended  by  inserting  in  line  two,  after  the  word 
"accident"  and  before  the  words  "plate-glass,"  the  words  "health, 
live-stock,  marine,  leakage,  credit."] 

1911,  c.  196. 

4842.  [Amended  by  adding  after  the  word  "improvement" 
and  before  the  word  "the,"  in  line  three  of  said  section  four  thou- 
sand eight  hundred  and  forty-two,  the  words  "or  authorize,  di- 
rectly or  indirectly,  the  erection  or  alteration  of  any  public  building 
or  buildings  at  any  state  institution,  charitable,  educational  or 
penal" ;  and  by  striking  out  the  words  "double  the  sum  paid  or 
contracted  to  be,"  in  line  five  thereof,  and  the  word  "paid,"  in  line 
six  thereof,  and  inserting  in  lieu  thereof  the  words  "such  sum  as 
the  board  may  deem  sufficient." 

1909,    c.    881. 

4844.  [Amended  by  adding  at  the  end  thereof:  "The 
Governor,  whenever  he  deems  necessary,  shall  employ  one  or  more 
competent  men  or  expert  accountants,  who  shall  examine  and 
check  up  the  books  and  accounts  of  all  state  departments  and  insti- 
tutions who  handle  money  for  or  receive  money  from  the  state 
for  their  support  or  otherwise.  It  shall  be  the  duty  of  said  person 
or  persons  so  employed  not  only  to  thoroughly  examine  and  check 
up  said  books  and  accounts,  but  to  make  such  examinations 
as  may  be  proper  in  regard  to  the  books  and  accounts  to  be  kept 
and  the  manner  of  keeping  them,  and  to  make  and  report  to  the 
Governor  the  result  of  their  work.  This  report  the  Governor  shall 
examine  and  take  such  action  thereon  as  he  shall  deem  best  for 
the  good  of  the  state,  the  departments  or  institutions.  The  report 
shall  be  furnished  in  duplicate,  and  the  Governor  shall  furnish  a 
copy  to  the  auditing  committee  appointed  by  each  general  assembly. 
The  Governor  may  require  of  each  state  institution  a  monthly  or 
quarterly  report  of  their  work  and  transactions,  on  a  form  or  blank 
approved  by  him."] 

1909,  c.  733. 

4845.  [Amended  by  adding  at  the  end  of  said  section,  after 
the  word  "Assembly,"  the  following:  "and  shall  receive  as  compen- 
sation therefor  such  sum  as  the  Governor,  by  and  with  the  advice 
of  the  council  of  state,  shall  deem  just."] 

1909,  c.  881. 
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4845a.  Board  may  employ  clerk.  The  said  board  may 
appoint  a  clerk  of  the  board  whenever  in  its  opinion  the  public 
service  shall  require  it. 

1909,  c.  881. 

4847a.  No  company  to  transfer  its  franchise  without  approval. 

No  corporation  or  company  in  which  the  state  has  or  owns  any 
stock  or  any  interest  shall  sell,  lease,  mortgage,  or  otherwise  en- 
cumber its  franchise,  right  of  way,  or  other  property,  except  by 
and  with  the  approval  and  consent  of  the  board  of  internal  im- 
provements and  the  council  of  state. 

1911,  c.  131. 

4847b.  Appropriation.  For  the  better  safeguarding  of  the 
state's  interest  in  railroads,  turnpikes,  and  other  works  of  internal 
improvements  and  institutions  in  which  the  state  has  an  interest, 
and  buildings  in  their  charge,  the  state  treasurer  is  authorized  and 
directed  to  place  the  sum  of  three  thousand  five  hundred  dollars 
annually  for  two  years  to  the  credit  of  the  board  of  internal  im- 
provements, and  the  said  sum  is  hereby  appropriated  for  that 
purpose  out  of  any  funds  not  otherwise  appropriated,  to  be  paid  on 
the  warrant  of  the  Governor. 

1911,  c.  131. 

4857.  [Amended  by  striking  out  the  word  "actual,"  in  line 
two  and  inserting  "active."] 

1909,  c.  745. 

4859.  [Amended  by  adding  to  said  section  the  following: 
The  Governor  may  confer  brevet  commissions  of  a  grade  next 
higher  than  the  ordinary  commissions  ever  held  by  them  upon 
officers  of  the  National  Guard  in  active  service  for  gallant  conduct 
or  meritorious  service  of  not  less  than  twenty-five  years.  He  may 
also  confer  upon  officers  in  active  service  in  the  active  militia  who 
have  previously  served  therein  in  a  higher  grade,  or  who  have 
previously  served  in  the  forces  of  the  United  States  in  time  of  war, 
brevet  commissions  of  a  grade  equal  to  the  highest  grade  in  which 
they  have  previously  served.  Such  commissions  shall  carry  with 
them  only  such  privileges  or  rights  as  are  allowed  in  like  cases  in 
the  military  and  naval  service  of  the  United  States.    Officers  placed 
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on  duty  under  their  brevet  rank  may  wear  the  uniform  and  insignia 
of  such  brevet  rank.] 

1909,  c.  745. 

4865.  [Amended  by  striking  out  in  line  three  after  the  word 
"general"  the  words  "and  chief  of  ordnance"  and  adding,  after 
the  words  "brigadier  general,"  in  line  three,  the  words  "one  chief 
of  ordinance;"  after  the  words  "chief  of  engineers"  strike  out 
the  words  "one  inspector  of  small  arms  practice" ;  also  strike  out 
all  of  said  section  after  the  word  "colonel"  in  line  seven,  and  sub- 
stitute in  lieu  thereof :  "The  commander-in-chief  may  appoint  such 
assistants  to  each  of  said  officers  of  the  general  staff  as  he  may 
deem  proper  for  the  best  interest  of  the  service,  and  give  them  rank 
in  accordance  with  army  regulations,  or  as  prescribed  by  the  regu- 
lations of  the  War  Department  governing  the  organized  militia."' 

1909,  c.  745. 

4867.   [Amended  by  striking  out  after  the  word  "general,"  in 

line  two  down  to  the  word  "these,"  in  line  five,  and  substituting  in 
lieu  thereof  "shall  have  such  assistants  as  may  be  prescribed  by  the 
commander-in-chief."  Add  to  said  section  the  following:  "The 
duties  of  the  quartermaster  general  herein  specified  shall  apply  to 
quartermaster  stores  only,  and  like  restrictions  shall  apply  to  all 
ordnance  stores  in  charge  of  ordnance  officers."] 

1909,  c.  745. 

4869.  [Amended  by  striking  out  the  word  "disabled"  in 
line  three  and  inserting  the  word  "debarred."] 

1,909,  c.  745. 

4877.   [Amended  by  striking  out  all  of  said  section  after  the 

word  "conviction,"  in  line  twenty-three,  and  substituting  in  lieu 
thereof  the  following:  "when  not  in  active  service  may  dishonor- 
ably discharge  the  person  so  convicted  from  the  service,  or  may 
impose  a  fine  not  exceeding  fifty  dollars,  or  may  imprison  for  a 
period  of  thirty  days  the  person  so  convicted,  or  both;  and  the  com- 
mitment of  the  president  of  such  courts  in  such  cases  shall  be  duly 
recognized  by  the  sheriff  of  such  county  in  which  the  organization 
is  located,  of  which  the  party  so  convicted  is  a  member :  Provided, 
that  this  section  shall  not  be  construed  to  be  a  limitation  upon  the 
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rights  of  courts-martial,  when  on  active  service  as  to  punishment 
inflicted."] 

1909,  c.  745. 

4882.  [Amended  by  adding  the  following:  "The  Governor  is 
hereby  empowered  to  organize  any  additional  military  companies 
conforming  to  the  regulations  of  the  War  Department  or  laws  of 
the  state  as  he  may  deem  necessary  for  the  efficiency  of  the  active 
militia."] 

1909,  c.  745. 

4883.  [New  section.]  The  commander-in-chief  shall  have  the 
right  and  power  and  it  shall  be  his  duty  from  time  to  time  to  make 
such  general  orders  with  regard  to  the  organization,  armament, 
equipment  and  discipline  of  the  organized  militia  as  shall  at  all 
times  cause  it  to  comply  with  the  requirements  of  law  of  the  United 
States  governing  the  organized  militia  of  the  several  states  and  in 
so  far  as  it  may  be  necessary  for  this  purpose  he  shall  have  the  right 
to  revoke  any  section  in  this  chapter  contained. 

1909,  c.  745. 

4899.  [Repealed,  and  the  following  enacted  in  lieu  thereof:] 
There  shall  be  allowed  annually  to  the  commander  of  the  brigade 
of  infantry,  to  each  colonel  of  infantry  regiment  and  to  the  captain 
of  the  naval  brigade  the  sum  of  one  hundred  and  fifty  dollars,  and 
to  the  commander  of  the  coast  artillery  corps  the  sum  of  seventy- 
five  dollars  .and  to  the  commanding  officer  of  each  company  of  in- 
fantry and  artillery  corps  and  his  quartermaster  sergeant,  the  sum 
of  fifty  dollars  each,  with  which  to  defray  the  necessary  expenses 
of  their  respective  offices.  There  shall  be  allowed  likewise  annually 
to  each  company  of  infantry,  each  company  of  coast  artillery,  each 
battery  of  field  artillery,  each  division  of  naval  militia  and  each 
band  of  an  infantry  regiment  which  complies  with  the  law  and 
regulations,  not  exceeding  thirty-six  companies  of  infantry,  four 
companies  of  coast  artillery,  one  battery  of  field  artillery  and  eight 
divisions  of  naval  militia,  the  sum  of  two  hundred  and  fifty  dollars, 
to  be  applied  to  the  payment  of  necessary  current  expenses,  respec- 
tively. Each  hospital  corps  detachment,  not  exceeding  three,  shall 
receive  seventy-five  dollars  per  annum  for  like  purposes.  Every 
enlisted  man  shall  receive  twenty-five  cents  for  each  drill  partici- 
pated in  by  him  at  the  home  station  of  his  company,  not  exceeding 
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two  drills  per  month,  payments  to  be  made  semiannually  upon  pay 
rolls  approved  by  the  adjutant  general.  Company,  battery  and 
division  commanders  shall  file  with  the  paymaster  general  on  the 
first  of  December  of  each  year  an  itemized  statement  of  all  receipts 
and  disbursements  of  state  funds.  All  allowances  herein  author- 
ized shall  be  paid  in  semiannual  installments,  but  no  payments 
shall  be  made  unless  all  drils  and  parades  required  by  law  are 
duly  performed  by  the  several  organizations  indicated.  All  organi- 
zations of  the  land  and  naval  forces  shall  be  located  on  lines  of 
railroad,  steamboat  or  telegraphic  communication.  No  larger 
amount  shall  be  paid  out  annually  for  the  support  and  maintenance 
of  the  guard,  including  salaries  and  office  expenses,  than  the  sum 
of  twenty-seven  thousand  dollars. 

1909,  c.  745;  1911,  c.  162. 

4904.  [Amended  by  inserting  the  words  "separate  corps" 
after  the  word  "regiments"  in  the  first  and  second  lines,  and  also 
the  words  "separate  corps"  after  the  word  "requirements"  in  the 
third  line.] 

1909,  c.  745. 

4935.   [Amended  by  changing  the  word  "two"  in  line  nine 

to  "six."]  i    !    ; 

1911,  c.  183. 

4957a. 

The  statutes  respecting  pilotage  should  be  liberally  construed,  being  part 
of  the  law  of  nations:  St.  George  v.  Hardie,   147-88. 

4957b. 

The  legislature  may  confer  upon  a  local  board  of  commissioners  of  navi- 
gation and  pilotage  authority  to  mark  out  cruising  grounds  for  pilot  boats: 
Morse  v.  Heide,  152-625. 

A  rule  of  the  board  that  no  pilot,  except  under  certain  unusual  circumstances, 
shall  be  entitled  to  his  fee  for  such  services  if  they  be  tendered  beyond  the 
cruising  ground  they  had  laid  off,  for  pilots,  is  valid  and  reasonable:  Morse 
v.  Heide.  152-625. 

4957c. 

A  selection  by  a  commission  of  persons  qualified  to  act  as  pilots  is  not  in 
violation  of  Art  I,  sees.  7  and  31,  of  state  constitution:  St.  George  v.  Hardie, 
147-88, 

The  provision  of  the  act  of  1907  that  pilots  theretofore  commissioned  should 
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be  continued  as  such  and  need  not  be  examined,  is  constitutional  and  valid: 
St.  George  v.  Hardie,   147-88. 

Defendant  cannot  set  up  as  a  defense  to  the  payment  of  pilot  fees,  sued 
for  by  plaintiff,  that  the  statute  limiting  the  number  of  pilots  is  unconstitutional, 
when  no  right  of  his  is  denied,  and  he  merely  seeks  to  avoid  the  payment  of 
such  fees  to  anyone:  St.  George  v.  Hardie,  147-88. 

4957m. 

When  no  provision  for  a  stay  bond  pending  appeal  from  a  justice  of  the 
peace  it  is  doubtful  if  statute  constitutional,  but,  where,  in  this  case,  stay 
bond  was  given,  supreme  court  will  not  dismiss  suit  as  no  right  of  defendant 
has  been  denied:  St.  George  v.  Hardie,  147-88. 

4957p. 

This  section  is  valid  when  construed  with  the  other  sections  of  the  chap- 
ter, being  an  incentive  to  render  pilots  vigilant:  St.  George  v.  Hardie,  147-88 

4969.  [Amended  by  striking  out  of  said  section  all  embraced 
between  and  including  the  word  "For"  in  line  two  and  the  word 
"foot"  near  the  end  of  line  four,  and  inserting  in  lieu  thereof  the 
words :  "For  vessels  drawing  eight  feet  and  under,  two  dollars  per 
foot;  ten  feet  and  over  eight  feet,  two  dollars  and  fifty  cents  per 
foot;  twelve  feet  and  over  ten,  three  dollars  and  fifty  cents  per  foot; 
all  over  twelve  feet,  four  dollars  per  foot." 

1909,  c.  250. 

4978. 

The  state  has  the  right  to  regulate  pilotage  and  to  provide  for  the  payment 
of  the  pilot,  under  given  conditions,  of  the  same  fee  for  services  tendered  and 
refused  as  he  would  have  earned  had  service  been  accepted  and  performed: 
St.  George  v.  Hardie,  147-88. 

4993.   [Amended  by  striking  out  the  word  "April,"  in  line 

eleven  of  said  section,  and  inserting  in  lieu  thereof  the  word  "Jan- 
uary," and  by  striking  out  the  word  "sixty-five,"  in  the  same  line, 
and  inserting  in  lieu  thereof  the  word  "sixty-eight"] 

1909,  c.  822. 

5002b.  Endorsement  of  widow  or  next  of  kin  sufficient,  pen- 
sioner being  dead.  Whenever  a  Confederate  soldier,  who  is 
now  on  the  pension  list,  shall  die  after  the  check,  warrant,  or  allot- 
ment has  been  issued  or  made  in  his  favor  and  before  its  delivery 
to  him,  it  shall  be  lawful  for  the  clerk  of  the  superior  court  of 
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the  county  in  which  said  soldier  lived  to  pay  said  check  or  war- 
rant to  the  widow,  or  next  of  kin,  of  said  pensioner,  and  the  in- 
dorsement of  said  widow  or  next  of  kin  shall  be  a  valid  indorse- 
ment of  said  check  or  warrant. 

1911,  c.  198. 

5004.  [Amended  by  striking  out  the  words  "four  hundred," 
in  line  five  and  insert  in  lieu  thereof  the  words  "five  hundred."] 

1911,  c.  206. 

5005a.  [Amended  by  adding  in  line  two  of  said  section,  be- 
tween the  words  "county"  and  "shall,"  the  words  "or  the  widow  of 
a  Confederate  soldier,"  also  amended  by  adding  at  the  end  of  sec- 
tion the  words  "or  widow."] 

1911,  c.  194. 

5006.  [Amended  by  adding  after  the  word  "grounds,"  in 
line  twelve,  the  following  words :  "and  domestic  servants  for  the 
executive  mansion" ;  and  that  said  section  be  further  amended  by 
adding  at  the  end  thereof  the  following :  "Provided,  that  the  com- 
pensation of  said  domestic  servants  shall  not  exceed  seven  hundred 
and  fifty  dollars  per  annum."] 

1909,  c.  860. 

5045a.  Bonds  of  1910;  issued  to  pay  consolidated-debt  bonds. 

For  the  purpose  of  paying  off  the  consolidated-debt  bonds  of  the 
state,  issued  by  virtue  of  chapter  ninety-eight  of  the  laws  of  one 
thousand  eight  hundred  and  seventy-nine,  which  bonds  are  now 
outstanding  in  the  sum  of  three  million  four  hundred  and  twenty- 
seven  thousand  dollars,  and  will  mature  on  the  first  day  of  July, 
one  thousand  nine  hundred  and  ten,  the  state  treasurer  is  hereby 
authorized  and  directed  to  issue  bonds  of  the  state  of  North  Caro- 
lina, payable  forty  years  after  the  first  day  of  July,  one  thousand 
nine  hundred  and  ten,  to  an  amount  not  to  exceed  the  sum 
of  three  million  four  hundred  and  thirty  thousand  dollars. 
All  of  said  bonds  shall  bear  interest  at  a  rate  not  exceeding  four 
per  cent,  per  annum  from  the  first  day  of  July,  one  thousand  nine 
hundred  and  ten,  until  paid,  which  said  interest  shall  be  payable 
semiannually  on  the  first  days  of  January  and  July  of  each  and 
every  year,  so  long  as  any  portion  of  the  said  bonds  shall  remain 
due  and  unpaid. 

1909,  c.  399. 
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5045b.  Bonds  of  1910;  how  executed  and  sold.  The  bonds 
authorized  and  directed  to  be  issued  by  the  preceding  section  shall 
be  coupon  bonds  of  the  denomination  of  five  hundred  dollars  and 
one  thousand  dollars  each,  as  may  be  determined  by  said  state 
treasurer,  and  shall  be  signed  by  the  Governor  and  state  treasurer 
and  sealed  with  the  great  seal  of  the  state.  The  coupons  thereon 
may  be  signed  by  the  state  treasurer  alone,  or  may  have  a  facsimile 
of  his  signature  printed,  engraved  or  lithographed  thereon;  and  the 
said  bonds  shall  in  all  other  respects  be  in  such  form  as  the  said 
state  treasurer  may  direct,  and  the  coupons  thereon  shall,  after 
maturity,  be  receivable  in  payment  of  all  taxes,  debts,  dues,  licenses, 
fines  and  demands  due  the  state  of  North  Carolina,  of  any  kind 
whatsoever,  which  shall  be  expressed  on  the  face  of  said  bonds. 
Before  selling  the  bonds  herein  authorized  to  be  issued,  the  treas- 
urer shall  advertise  the  sale  and  invite  sealed  bids  in  such  manner 
as  in  his  judgment  may  seem  to  be  most  effectual  to  secure  the  best 
price.  He  is  authorized  to  accept  bids  for  the  entire  issue  or  of  any 
portion  thereof,  and  where  the  conditions  are  equal  he  shall  give  the 
preference  to  purchase  to  the  citizens  of  North  Carolina;  and  he 
is  authorized  to  sell  the  bonds  herein  authorized  in  such  manner  as 
in  his  judgment  will  produce  the  best  price.  Any  balance  left  in 
the  hands  of  the  state  treasurer  from  the  sale  of  said  bonds,  after 
paying  the  said  consolidated-debt  bonds  and  the  costs  of  issuing 
the  bonds  herein  provided  for,  shall  be  covered  into  the  general 
fund. 

1909,  c.  399,  s.  3. 

5045c.  Bonds  of  1910  exempt  from  tax;  executors  and  guard- 
ians may  invest  in.  The  said  bonds  and  coupons  shall  be 
exempt  from  all  state,  county  or  municipal  taxation  or  assessment, 
direct  or  indirect,  general  or  special,  whether  imposed  for  purposes 
of  general  revenue  or  otherwise,  and  the  interest  paid  thereon  shall 
not  be  subject,  to  taxation  as  for  income,  nor  shall  said  bonds  and 
coupons  be  subject  to  taxation  when  constituting  a  part  of  the  sur- 
plus of  any  bank,  trust  company  or  other  corporation.  It  shall  be 
lawful  for  all  executors,  administrators,  guardians  and  fiduciaries 
generally  to  invest  in  said  bonds. 
1909,  c.  399,  ss.  4,  5. 

5067b.  [Amended  by  adding  to  the  section  the  following: 
"And  the  state  treasurer  is  further  authorized  to  pay  to  any  other 
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holder  and  owner  of  the  bonds  of  the  issue  upon  which  the  South 
Dakota  judgment  was  rendered  the  same  price  per  bond  as  he  is 
herein  authorized  to  pay  to  Schaffer  Brothers,  to-wit,  twenty-five 
per  cent,  of  said  bonds,  with  interest  on  said  twenty-five  per  cent."] 

1909,  c.  718. 

VI.    Issue  of  1913. 

5067c.  Issued  to  pay  off  old  bonds;  four  per  cent.     For  the 

purpose  of  paying  off  the  bonds  of  the  state  by  virtue  of  chapter 
seven  hundred  and  fifty  of  the  public  laws  of  one  thousand  nine 
hundred  and  three  and  chapter  five  hundred  and  forty-three  of  the 
public  laws  of  one  thousand  nine  hundred  and  five,  all  of  which 
bonds  fall  due  on  the  first  day  of  January,  one  thousand  nine 
hundred  and  thirteen,  the  state  treasurer  is  hereby  authorized  and 
directed  to  issue  bonds  of  the  state  of  North  Carolina,  payable 
forty  years  after  the  first  day  of  January,  one  thousand  nine  hun- 
dred and  thirteen,  to  an  amount  not  to  exceed  the  sum  of  five 
hundred  and  fifty  thousand  dollars.  All  of  said  bonds  shall  bear 
interest  at  a  rate  not  exceeding  four  per  cent,  per  annum  from  the 
first  day  of  January,  one  thousand  nine  hundred  and  thirteen,  until 
paid,  which  said  interest  shall  be  payable  semiannually  on  the  first 
days  of  January  and  July  of  each  and  every  year,  so  long  as  any 
portion  of  the  said  bonds  shall  remain  due  and  unpaid. 
1911,  c.  73,  ss.  1,  2. 

5067d.  Form  of  bonds ;  how  advertised  and  sold.     The  bonds 

authorized  and  directed  to  be  issued  by  the  preceding  sections  shall 
be  coupon  bonds  of  the  denomination  of  five  hundred  dollars  and 
one  thousand  dollars  each,  as  may  be  determined  by  said  state 
treasurer,  and  shall  be  signed  by  the  Governor  and  the  state  treas- 
urer and  sealed  with  the  great  seal  of  the  state.  The  coupons 
thereon  may  be  signed  by  the  state  treasurer  alone,  or  may  have  a 
facsimile  of  his  signature  printed,  engraved,  or  lithographed  there- 
on; and  the  said  bonds  shall  in  all  other  respects  be  in  such  form 
as  the  said  state  treasurer  may  direct,  and  the  coupons  thereon  shall, 
after  maturity,  be  receivable  in  payment  of  all  taxes,  debts  dues, 
licenses,  fines,  and  demands  due  the  state  of  North  Carolina,  of  any 
kind  whatsoever,  which  shall  be  expressed  on  the  face  of  said 
bonds.  Before  selling  the  bonds  herein  authorized  to  be  issued,  the 
treasurer  shall  advertise  the  sale  and  invite  sealed  bids  in  such  man- 
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ner  as  in  his  judgment  may  seem  to  be  the  most  effectual  to  secure 
the  best  price.  He  is  authorized  to  accept  bids  for  the  entire  issue 
or  of  any  portion  thereof,  and,  where  the  conditions  are  equal,  he 
shall  give  the  preference  of  purchase  to  the  citizens  of  North 
Carolina;  and  he  is  authorized  to  sell  the  bonds  herein  authorized 
in  such  manner  as  in  his  judgment  will  produce  the  best  price.  Any 
balance  left  in  the  hands  of  the  state  treasurer  from  the  sale  of 
said  bonds,  after  paying  the  said  bonds  falling  due  January  first, 
one  thousand  nine  hundred  and  thirteen,  and  the  costs  of  issuing 
the  bonds  herein  provided  for,  shall  be  covered  into  the  general 
fund. 

1911,  c.  73,  s.  3. 

5067e.  Exempt  from  taxation;  fiduciaries  can  invest  in  them. 

The  said  bonds  and  coupons  shall  be  exempt  from  all  state,  county, 
or  municipal  taxation  or  assessment,  direct  or  indirect,  general  or 
special,  whether  imposed  for  the  purposes  of  general  revenue  or 
otherwise,  and  the  interest  paid  thereon  shall  not  be  subject  to 
taxation  as  for  income,  nor  shall  said  bonds  and  coupons  be 
subject  to  taxation  when  constituting  a  part  of  the  surplus  of  any 
bank,  trust  company,  or  other  corporation.  It  shall  be  lawful  for 
all  executors,  administrators,  guardians,  and  fiduciaries  generally  to 
invest  in  said  bonds. 

1911,  c.  73,  s.  4. 

VII.    Hospital  Bonds. 

5067f.  Hospital  bonds  issued;  exempt  from  taxation.     For 

the  purpose  of  paying  the  two  hundred  and  fifty  thousand  dollars 
already  borrowed  by  the  state  treasurer  and  to  make  provision  for 
the  two  hundred  and  fifty  thousand  dollars  yet  to  be  expended  by 
the  state  hospital  commission  by  virtue  of  said  act,  the  state  treas- 
urer is  hereby  authorized  and  directed  to  issue  bonds  of  the  state 
of  North  Carolina,  payable  forty  years  after  the  first  day  of  July, 
one  thousand  nine  hundred  and  nine,  to  an  amount  not  to  exceed 
the  sum  of  five  hundred  thousand  dollars :  Provided,  that  out  of 
the  proceeds  of  said  bonds  shall  be  paid  the  sum  of  twenty  thou- 
sand dollars  deficit  existing  in  the  accounts  of  the  state  hospital  at 
Morgantown,  and  also  the  sum  of  eleven  thousand  dollars  deficit 
existing  in  the  account  of  the  Eastern  Hospital  at  Goldsboro.  All 
of  said  bonds  shall  bear  interest  at  a  rate  not  exceeding  four  per 
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cent,  per  annum  from  the  first  day  of  July,  one  thousand  nine 
hundred  and  nine,  until  paid,  which  said  interest  shall  be  payable 
semiannually  on  the  first  days  of  January  and  July  of  each  and 
every  year,  so  long  as  any  portion  of  the  said  bonds  shall  remain 
due  and  unpaid.  The  bonds  authorized  and  directed  to  be  issued 
shall  be  coupon  bonds,  of  the  denomination  of  five  hundred  dollars 
and  one  thousand  dollars  each,  as  may  be  determined  by  said  state 
treasurer,  and  shall  be  signed  by  the  Governor  and  state  treasurer 
and  sealed  with  the  great  seal  of  the  state.  The  coupons  thereon 
may  be  signed  by  the  state  treasurer  alone  or  may  have  a  facsimile 
of  his  signature  printed,  engraved  or  lithographed  thereon,  and 
the  said  bonds  shall  in  all  other  respects  be  in  such  form  as  the  said 
state  treasurer  may  direct,  and  the  coupons  thereon  shall,  after 
maturity  be  receivable  in  payment  of  all  taxes,  debts,  dues,  licenses, 
fines  and  demands  due  the  state  of  North  Carolina,  of  any  kind 
whatsoever,  which  shall  be  expressed  on  the  face  of  said  bonds. 
Before  selling  the  bonds  herein  authorized  to  be  issued,  the  treas- 
urer shall  advertise  the  sale  and  invite  sealed  bids,  in  such  manner 
as  in  his  judgment  may  seem  to  be  most  effectual  to  secure  the 
best  price.  He  is  authorized  to  accept  bids  for  the  entire  issue  or  of 
any  portion  thereof,  and  where  the  conditions  are  equal  he  shall 
give  the  preference  of  purchase  to  the  citizens  of  North  Carolina; 
and  he  is  authorized  to  sell  the  bonds  herein  authorized  in  such 
manner  as  in  his  judgment  will  produce  the  best  price.  The  said 
bonds  and  coupons  shall  be  exempt  from  all  state,  county  or  muni- 
cipal taxation  or  assessment,  direct  or  indirect,  general  or  special, 
whether  imposed  for  purposes  of  general  revenue  or  otherwise, 
and  the  interest  paid  thereon  shall  not  be  subject  to  taxation  as  for 
income,  nor  shall  said  bonds  and  coupons  be  subject  to  taxation 
when  constituting  a  part  of  the  surplus  of  any  bank,  trust  company 
or  other  corporation.  It  shall  be  lawful  for  all  executors,  admin- 
istrators, guardians  and  fiduciaries  generally  to  invest  in  said  bonds. 

1909,  c.  510. 

So  much  of  the  surplus,  over  and  above  capital,  as  is  invested  in  these  non- 
taxable bonds,  is  exempt  and  must  be  deducted  from  the  surplus  in  assessing 
the  value  of  the  stock  for  taxation:  Pullen  v.  Corp.  Co.,  152-548. 

5070a.  Dog  injuring  or  killing  stock,  owner  or  person  keep- 
ing him  liable.  If  any  dog,  not  being  at  the  time  on  the  prem- 
ises of  the  owner  or  person  having  charge  thereof,  shall  kill  or 
injure  any  live  stock  or  fowls,  the  owner  or  person  having  such 
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dog  in  charge  shall  be  liable  for  damages  sustained  by  the  injury, 
killing,  or  maiming  of  any  live  stock,  and  costs  of  suit. 
1911,  c.  3. 

IV.     Town  or  City  Libraries. 

5091a.  Election  on  whether  to  establish  one.  The  board  of 
aldermen  or  town  commissioners  of  any  incorporated  city  or  town, 
upon  the  petition  of  twenty-five  per  cent,  of  the  registered  voters 
thereof,  shall  submit  the  question  of  the  establishment  of  a  free 
public  library  to  the  voters  at  the  next  municipal  election.  If  a 
majority  of  the  votes  cast  on  said  question  be  in  the  affirmative,  the 
board  of  aldermen  or  town  commissioners  shall  establish  the  library 
or  reading-room  and  levy  and  cause  to  be  collected  as  other  general 
taxes  are  collected  a  special  tax  of  not  more  than  ten  cents  on  the 
hundred  dollars  of  the  assessed  value  of  the  taxable  property  of 
such  city  or  town  and  not  more  than  thirty  cents  on  the  poll.  The 
fund  so  provided  shall  constitute  the  library  fund,  and  shall  be  kept 
separate  from  the  other  funds  of  the  city  or  town,  to  be  expended 
exclusively  upon  such  library. 

1911,  c.  83. 

5091b.  How  library  governed.  For  the  government  of  such 
library  there  shall  be  a  board  of  six  trustees  appointed  by  the  board 
of  aldermen  or  town  commissioners,  chosen  from  the  citizens  at 
large  with  reference  to  their  fitness  for  such  office;  and  not  more 
than  one  member  of  the  board  of  aldermen  or  town  commissioners 
shall  be  at  any  one  time  a  member  of  said  board.  Such  trustees 
shall  hold  their  office  for  six  years  from  their  appointment,  and 
until  their  successors  are  appointed  and  qualified :  Provided,  upon 
their  first  appointment  under  this  subchapter  two  members  shall 
be  appointed  for  two  years,  two  for  four  years,  and  two  for  six 
years,  and  at  all  subsequent  appointments  under  this  subchapter 
made  every  two  years  two  members  shall  be  appointed  for  six  years. 
All  vacancies  shall  be  immediately  reported  by  the  trustees  to  the 
board  of  aldermen  or  town  commissioners  and  be  filled  by  appoint- 
ment in  like  manner,  and,  if  in  an  unexpired  term,  for  the  residue 
of  the  term  only.  The  board  of  aldermen  or  town  commissioners 
may  remove  any  trustee  for  incapacity,  unfitness,  misconduct,  or 
for  neglect  of  duty.  No  compensation  shall  be  allowed  any  trustee. 
1911,  c.  83,  s.  2. 
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5091c.  Duties  of  board  of  trustees.  Immediately  after 
appointment,  such  board  of  trustees  shall  organize  by  electing  one 
of  its  members  as  president  and  one  as  secretary-treasurer,  and  such 
other  officer  as  it  may  deem  necessary.  The  secretary-treasurer 
before  entering  upon  his  duties  shall  give  bond  to  the  municipality 
in  an  amount  fixed  by  the  board  of  trustees,  conditioned  for  the 
faithful  discharge  of  his  official  duties.  The  board  shall  adopt  such 
by-laws,  rules  and  regulations  for  its  own  guidance  and  for  the 
government  of  the  library  as  may  be  expedient  and  comformable  to 
law.  It  shall  have  exclusive  control  of  the  expenditure  of  all 
moneys  collected  for  or  placed  to  the  credit  of  the  library  fund,  and 
of  the  supervision,  care,  and  custody  of  the  rooms  or  buildings  con- 
structed, leased,  or  set  apart  for  library  purposes.  But  all  money 
received  for  such  library  shall  be  paid  into  the  city  treasury,  be 
credited  to  the  library  fund,  be  kept  separate  from  other  moneys, 
and  be  paid  out  to  the  secretary-treasurer  upon  the  authenticated 
requisition  of  the  board  of  trustees  through  its  proper  officers.  With 
the  consent  of  the  board  of  aldermen  or  town  commissioners,  it  may 
lease  and  occupy,  or  purchase,  or  erect  upon  ground  secured  through 
gift  or  purchase,  an  appropriate  building:  Provided,  that  of  the 
income  for  any  one  year  not  more  than  one-half  may  be  employed 
for  the  purpose  of  making  such  lease  or  purchase  or  for  erecting 
such  building.  It  may  appoint  a  librarian,  assistants,  and  other 
employees,  and  prescribe  rules  for  their  conduct,  and  fix  their  com- 
pensation, and  shall  also  have  power  to  remove  such  appointees. 
It  may  also  extend  the  privileges  and  use  of  such  library  to  non- 
residents upon  such  terms  and  conditions  as  it  may  prescribe. 

1911,  c.  83,  s.  3. 

509 Id.  Property  given  vests  in  town.     All  property  given, 

granted,  conveyed,  donated,  devised,  or  bequeathed  to,  or  other- 
wise acquired  by,  any  city  or  town  for  a  library  shall  vest  in  and  be 
held  in  the  name  of  such  city  or  town,  and  any  conveyance,  grant, 
donation,  devise,  bequest,  or  gift  to  or  in  the  name  of  any  public 
library  board  shall  be  deemed  to  have  been  made  directly  to  such 
city  or  town. 

1911,  c.  83,  s.  4. 

5091e.  May  accept  gifts  for  library.  With  the  consent  of 
the  board  of  aldermen  or  town  commissioners  expressed  by  ordi- 
nance or  resolution,  and  within  the  limitations  of  this  subchapter  as 
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to  the  rate  of  taxation,  the  library  board  may  accept  any  gift,  grant, 
devise,  or  bequest  made  or  offered  by  any  person  for  library  pur- 
poses, and  may  carry  out  the  conditions  of  such  donations.  And 
the  city  or  town  in  all  such  cases  is  authorized  to  acquire  a  site, 
levy  a  tax,  and  pledge  itself  by  ordinance  or  resolution  to  a  per- 
petual compliance  with  all  the  terms  and  conditions  of  the  gift, 
grant,  devise,  or  bequest  so  accepted. 

1911,  c.  83,  s.  5. 

509 If.  Libraries  for  public  use.  Every  library  established 
under  this  subchapter  shall  be  forever  free  to  the  use  of  the  inhabi- 
tants of  the  city  or  town,  subject  to  such  reasonable  regulations  as 
the  board  of  trustees  may  adopt. 

1911,  c.  83,  s.  6. 

509 lg.  Board  reports  to  aldermen.  On  or  before  the  thirty- 
first  day  of  December  of  each  year  the  said  board  of  trustees  shall 
make  a  report  to  the  board  of  aldermen  or  town  commissioners, 
stating  the  condition  of  their  trust,  the  various  sums  of  money  re- 
ceived from  the  library  fund  and  all  other  sources,  and  how  much 
money  has  been  expended;  the  number  of  books  and  periodicals 
on  hand,  the  number  added  during  the  year,  the  number  lost  or 
missing,  the  number  of  books  loaned  out,  and  the  general  character 
of  such  books;  the  number  of  registered  users  of  such  library,  with 
such  other  statistics,  information,  and  suggestions  as  it  may  deem 
of  general  interest. 

1911,  c.  83,  s.  7. 

5091h.  Board  of  aldermen  can  protect  property.     The  board 

of  aldermen  or  town  commissioners  of  such  city  or  town  shall  have 
power  to  pass  ordinances  imposing  suitable  penalties  for  the  pun- 
ishment of  persons  committing  injury  upon  such  library  or  the 
grounds  or  other  property  thereof,  or  for  any  injury  to  or  for 
failure  to  return  any  book,  plate,  picture,  engraving,  map,  magazine, 
pamphlet,  or  manuscript  belonging  to  such  library. 

1911,  c.  83,  s.  8. 

509 lj.  May  create  public  out  of  private  or  institutional 
library.  If  there  exists  in  any  incorporated  city  or  town  a 
secular  or  nonsectarian  library  owned  and  controlled  by  a  society 
or  corporation,  the  board  of  aldermen  or  town  commissioners,  when 
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deemed  best  for  the  interest  of  the  city  or  town,  may  levy  and 
collect  the  tax  herein  provided  for,  and,  in  lieu  of  supporting  and 
maintaining  a  public  library,  enter  into  a  contract  with  such 
society  or  corporation  for  the  purpose  of  providing  the  inhabitants 
of  such  city  or  town  with  the  free  use  of  such  library  upon  such 
terms  and  conditions  as  may  be  agreed  upon  between  the  board 
of  aldermen  or  town  commissioners  and  the  society  or  corpora- 
tion: Provided,  always,  that  all  money  paid  to  such  society  or 
corporation  under  said  contract  shall  be  expended  solely  for  the 
maintenance  of  such  library,  and  for  no  other  purpose. 

1911,  c.  83,  s.  9. 

5091k.  This  does  not  affect  other  public  libraries.  Nothing 
in  this  subchapter  shall  be  construed  to  abolish  or  in  anywise  abridge 
any  power  or  duty  conferred  upon  any  public  library  established 
by  virtue  of  any  city  or  town  charter  or  other  special  act. 

1911,  c.  83,  s.   10. 

5093. 

Upon  the  supreme  court  devolves  the  duty  of  selecting  the  printer  and 
directing  the  style  and  general  execution  of  the  work:  In  re  printing  of  Supreme 
court  reports,  153-649. 

Section  5093  makes  an  exception  to  5092  as  to  who  shall  contract  for  the 
printing:  In  re  printing  of  Supreme  court  reports,  153-649. 

5095. 

The  supreme  court  reports  are  part  of  the  public  printing  and  the  commis- 
sioner of  labor  and  printing  should  furnish  the  paper  therefor  and  superintend 
and  examine  the  job:  In  re  printing  of  Supreme  court  reports,  153-649. 

5101.  [Repealed,  and  the  following  enacted  in  its  place:] 
Of  the  reports  of  state  officers,  constituting  a  part  of  the  public 
documents,  the  secretary  of  state  shall  be  and  is  hereby  required 
to  file  and  keep  in  his  office  one  copy  of  each,  and  the  state  librarian 
shall  likewise  be  required  to  keep  five  copies  of  each,  in  the  best 
binding  in  which  any  such  report  is  issued;  and  these  files  shall 
take  the  place  of  these  same  reports  as  have  heretofore  been  bound 
in  the  volumes  known  as  the  public  documents.  The  volumes  known 
as  the  public  documents  shall  contain  only  the  reports  of  the  various 
state  institutions  that  are  aided  or  sustained  by  special  appropria- 
tions. Of  these,  there  shall  be  bound  not  to  exceed  four  hundred 
copies,  one  copy  of  which  shall  be  furnished  to  each  of  the  members 
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and  officers  of  the  general  assembly,  and  to  the  various  state  officers, 
and  one  copy  to  each  of  the  state  institutions,  and  one  copy  to  the 
secretary  of  state,  and  five  copies  to  the  state  librarian  for  filing. 
The  remainder,  if  any,  shall  be  delivered  to  the  secretary  of  state. 

1911,  c.  211. 

5105a.  Commissioner  of  labor  and  printing;  further  powers 

of.  The  printing  commission  shall  have  the  power  to  regulate 
the  sizes  of  books  and  publications,  and  the  general  style  of  publi- 
cation, the  style  of  type  and  the  paper  to  be  used,  to  the  end  that  a 
uniform  standard  may  be  established  for  state  publications.  The 
commissioner  of  labor  and  printing  may,  if  he  have  reason  to  be- 
lieve that  any  person  is  exceeding  the  intent  of  the  law  in  the 
requisition  of  printing,  refer  the  matter  to  the  printing  commis- 
sion before  allowing  the  publication  of  such  matter. 
1911,  c.  211. 

5106-5296.  [As  the  revenue  act  is  passed  every  two  years, 
and  has  no  permanency  it  was  thought  best  not  to  encumber  this 
work  with  it.     It  can  be  found  by  looking  at  191 1,  c.  46.] 

5108.  [For  new  section,  see  1911,  c.  46.] 

Where  an  industrial  corporation  has  paid  its  taxes  on  capital  stock,  county 
commissioners  cannot  assess  against  the  corporation  the  value  of  solvent 
credits,  as  such  was  considered  and  included  in  the  valuation  of  the  capital 
stock:  Land  Co.  v.  Smith,  151-70. 

5109.  [For  new  section,  see  1911,  c.  46.] 

Mandamus  lies  to  compel  county  commissioners  to  collect  sufficient  poll 
tax:  Railroad  v.  Comrs.  148-220. 

5110.  [For  new  section,  see  1911,  c.  46.] 

The  limitations  of  this  section  do  not  apply  to  a  tax  levy  for  the  necessary 
municipal  purpose  of  a  water  and  sewer  system:  Underwood  v.  Asheboro, 
152-641. 

5219.   [For  new  section,  see  1911,  c.  46.] 

The  failure  to  list  a  solvent  credit  hereunder  does  not  prevent  a  recovery 
in  an  action  thereon,  but  postpones  the  recovery  of  judgment  until  it  is  listed 
and  the  taxes  are  paid:  Martin  v.  Knight,  147-564. 

The  failure  to  list  for  taxes  a  solvent  credit  pursuant  to  this  section  must 
be  set  up  in  the  answer  as  a  defense  to  make  it  an  issuable  fact:  Martin 
v.  Knight,  149-564. 
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5234.  [For  new  section,  see  1911,  c.  46.] 

The  powers  and  duties  of  equalization  are  not  conferred  upon  county  com- 
missioners as  a  distinct  corporate  body,  but  as  a  board  of  equalization  to  act 
each  fourth  year,  when  taxable  property  is  revalued:  Wolfenden  v.  Comrs 
152-83. 

5235.  [For  new  section,  see  1911,  c.  46.] 

The  increase  in  valuation  of  a  solvent  credit  held  void  for  irregularity  of 
action: Wolfenden  v.  Comrs.,  152-83. 

When  the  commissioners  have  completed  their  revision,  their  duties  and 
powers  as  a  revision  board  cease  until  the  next  time  appointed  by  the  statute : 
Ibid. 

Due  notice  must  be  given  the  tax  payer  and  a  time  for  hearing  fixed:  Wol- 
fenden v.  Comrs.,  152-83. 

5241.   [For  new  section,  see  1911,  c.  46.] 

Sureties  on  sheriff's  bond  cannot  recover  from  county  commissioners  the 
amount  they  have  had  to  pay  on  account  of  sheriff's  default  on  the  ground 
that  commissioners  didn't  comply  with  this  section:  Hudson  v.  McArthur, 
152-445. 


5250.   [For  new  section,  see  1911,  c.  46.] 

Sureties  on  sheriff's  bond,  who  have  had  to  pay  for  his  default,  cannot 
recover  amount  from  county  commissioners  because  they  failed  to  comply 
with  this  section:  Hudson  v.  McArthur,  152-445. 

■  IfiL 

5267.   [For  new  section,  see  1911,  c.  46.] 

All  bank  stock  is  taxable  at  its  value,  less  the  assessed  value  of  the  bank's 
real  and  personal  property,  although  the  capital  is  invested  in  North  Carolina 
state  bonds:  Pullen  v.  Corp.  Commission,  152-548. 

So  much  of  the  surplus  of  the  bank  as  is  not  invested  in  the  nontaxable 
bonds  of  the  state  issued  in  pursuance  of  the  act  of  1909  is  to  be  considered 
in  assessing  the  value  of  shares  of  stock  for  taxation:  Ibid. 

Under  the  provision  of  the  act  issuing  the  bonds,  so  much  of  the  surplus, 
over  and  above  capital,  as  is  invested  in  such  nontaxable  bonds  is  exempt 
and  must  be  deducted  from  the  surplus  in  assessing  the  value  of  the  stock, 
for  taxation:  Pullen  v.  Corp.  Commission,  152-548. 

f 

5290.   [For  new  section,  see  1911,  c.  46.] 

This  section  not  in  conflict  with  sec.  3,  Art.  V,  of  the  state  constitution: 
Railroad  v.  Newbern,  147-165. 

The  road-bed,  right-of-way,  and  superstructures  thereon,  main  and  side 
tracks,  depot  buildings  and  grounds  etc.,  by  reasonable  interpretation  and 
under  constitutional  powers  are  included  in  the  language  of  this  section,  and 
are  excluded  from  the  powers  of  local  tax  assessors:  Ibid. 
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5313a.  Each  soldier  to  receive  six  dollars.  A  pension  of  six 
dollars  per  annum,  payable  in  equal  quarterly  installments  of  one 
dollar  and  fifty  cents  each,  on  the  first  days  of  January,  April,  July 
and  October  in  each  year,  shall  be  paid  to  all  inmates  of  the 
Soldiers'  Home,  at  Raleigh. 

1909,  c.  684. 

CHAPTER  ii2A. 

STAIRWAYS  AND  FIRE  ESCAPES. 

5314a.  Buildings  of  two  stories  must  have  two  stairways;  of 
three  stories  must  have  fire  escapes.  All  hotels,  lodging  houses, 
school  dormitories,  hospitals  or  sanitariums  hereafter  constructed  in 
this  state,  over  two  stories  in  height  and  over  one  hundred  feet  in 
length,  shall  be  constructed  so  that  there  shall  be  at  least  two  pairs 
of  stairs  for  the  use  of  guests  leading  from  the  ground  floor  to  the 
uppermost  story,  and  for  larger  buildings  such  number  as  the 
proper  officials  shall  designate.  Every  hotel,  lodging  house,  school 
dormitory,  hospital  or  sanitarium  in  the  state,  three  stories  and  over 
in  height,  shall  be  provided,  without  delay,  with  permanent  iron 
balconies  with  iron  stairs  leading  from  one  balcony  to  the  other,  to 
be  placed  at  the  end  of  each  hall  above  the  second  story,  in  case 
such  hotel,  lodging  house,  school  dormitory,  hospital  or  sanitarium 
is  over  one  hundred  and  fifty  feet  in  length,  and  in  other  cases 
such  number  as  may  be  directed  by  the  insurance  commissioner  or 
chief  of  fire  department  of  such  city  or  town  in  which  such  hotel, 
lodging  house,  school  dormitory,  hospital  or  sanitarium  is  located : 
Provided,  that  where  said  hotels,  lodging  houses,  school  dormito- 
ries, hospitals  or  sanitariums,  already  built  and  only  three  stories 
in  height,  are,  in  the  opinion  of  the  insurance  commissioner,  pro- 
vided with  sufficient  inner  stairways,  so  located  as  to  furnish  suffi- 
cient egress  in  case  of  fire,  the  said  commissioner  may  waive  the 
requirement  for  outside  iron  balconies  and  stairs.  Such  balconies 
and  iron  stairs  shall  be  constructed  at  the  expense  of  the  owner 
of  said  hotel,  lodging  house,  school  dormitory,  hospital,  sanitarium 
or  theater:  Provided,  that  this  shall  not  apply  to  private  resi- 
dences at  which  lodgers  are  not  received  for  hire. 

1909,  c.  637 

5314b.  Places  of  public  amusement;  how  constructed.  That 
every  theater,  opera  house  or  other  like  place  of  public  amusement 
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shall  have  as  many  doors  for  egress  therefrom  as  may  be  necessary 
and  can  be  made  consistently  with  the  proper  strength  of  the  building ; 
that  all  such  doors  shall  be  hung  so  as  to  open  outwardly,  or  both 
outwardly  and  inwardly;  and  the  seats  therein  shall  be  arranged 
in  rows  properly  spaced,  with  aisles  of  adequate  width,  so  as  to 
afford  easy  egress  therefrom.  All  scenery  shall  be  made  as  secure 
against  becoming  inflamed  as  reasonably  practical,  and  also  all 
reasonably  practical  arrangements  shall  be  made  for  the  constant 
supply  of  water  and  other  means  for  extinguishment  of  fires,  and 
they  shall  be  kept  constantly  effective  during  the  presence  of  an 
audience:  Provided,  that  the  insurance  commissioner  may  require 
all  theaters  to  be  equipped  with  a  front  curtain  of  asbestos  or 
other  fireproof  material,  to  be  furnished  by  owner  of  the  building; 
that  said  asbestos  curtain  shall  be  raised  and  lowered  not  less  than 
twice  before  each  performance,  in  order  to  guarantee  its  being  in 
perfect  working  order. 

1909,  c.  637. 

5314c.  Doors   to   certain  buildings   to   be   hung,   how.     All 

doors  for  ingress  and  egress  to  and  from  all  public-school  houses 
and  other  buildings,  and  also  of  all  theaters,  assembly  rooms,  halls, 
churches,  factories  with  more  than  twenty  employees,  and  all  other 
buildings  or  places  of  public  resort  whatever  where  people  are  wont 
to  assemble  (excepting  schoolhouses  and  churches  of  one  room  on 
the  ground  floor)  which  shall  hereafter  be  erected,  together  with  all 
those  heretofore  erected  and  which  are  still  in  use  as  such  buildings 
or  places  of  resort,  shall  be  so  hung  as  to  open  outwardly  from  the 
audience  rooms,  halls  or  workshops  of  such  buildings  or  places : 
Provided,  that  said  doors  may  be  hung  on  double  hinges,  so  as  to 
open  with  equal  ease  outwardly  or  inwardly. 

1909,  c.  637. 

5314d.     Fire-escapes    from  balconies.     That    all    factories, 

manufactories,  establishments  or  workshops  of  three  or  more 
stories  in  height,  in  which  thirty  or  more  people  are  employed  above 
the  first  floor  thereof,  shall  be  provided  with  one  or  (if  the  proper 
officials  shall  deem  necessary)  more  outside  fire  escapes,  not  less 
than  six  feet  in  length  and  three  feet  in  width,  properly  and  safely 
constructed,  guarded  by  iron  railings  not  less  than  three  feet  in 
length  and  taking  in  at  least  one  door  and  one  window  or  two 
windows  at  each  story  and  connected  with  the  interior  by  easily 
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accessible  and  unobstructed  openings ;  and  the  said  fire  escapes  shall 
connect  by  iron  stairs  not  less  than  twenty  four  inches  wide,  the 
steps  to  be  not  less  than  six  inches  tread,  placed  at  not  more  than 
an  angle  of  forty-five  degrees  slant  and  protected  by  a  well-secured 
hand  rail  on  both  sides,  with  a  twelve-inch-wide  drop  ladder  from 
the  lowest  platform  reaching  to  the  ground;  that  no  outside  fire 
escapes  shall  be  required  where  there  are  already  sufficient  inside 
stairways ;  that  for  every  twenty  people  employed  on  any  floor  above 
the  second  floor  of  every  factory  and  workshop  there  shall  be  one 
rope  or  portable  fire  escape,  and  that  each  story  shall  be  amply 
supplied  with  means  for  extinguishing  fires ;  that  all  the  main  doors, 
both  inside  and  outside,  in  factories,  except  fire  doors,  shall  open 
outwardly,  when  the  proper  official  shall  so  direct,  and  that  no 
outside  or  inside  door  of  any  building  wherein  operatives  are 
employed  shall  be  so  locked,  bolted  or  otherwise  fastened  during 
the  hours  of  labor  as  to  prevent  egress. 

1909,  c.  637. 

5314e.  Ways  of  escape.  That  every  building  now  or  here- 
after used,  in  whole  or  in  part,  as  a  public  building,  public  or  private 
institution,  schoolhouse,  church,  theater,  public  hall,  place  of  as- 
sembly or  place  of  public  resort,  and  every  building  in  which 
twenty  or  more  persons  are  employed  above  the  second  story  in  a 
factory,  workshop  or  mercantile  or  other  establishment,  the  owner 
or  agent  of  the  owner  of  which  said  buildings  is  notified  in  writing 
by  the  insurance  commissioner  or  any  one  of  his  deputies,  shall  be 
provided  with  proper  ways  of  egress  or  other  means  of  escape  from 
fire  sufficient  for  the  use  of  all  persons  accommodated,  assembled, 
employed,  lodging  or  residing  in  such  building  or  buildings,  and 
such  ways  of  egress  and  means  of  escape  shall  be  kept  free  from 
obstructions,  in  good  repair  and  ready  for  use.  Every  room  above 
the  second  story  in  any  such  building  in  which  twenty  or  more 
persons  are  employed  shall  be  provided  with  more  than  one  way  of 
egress  by  stairways  on  the  inside  or  outside  of  the  building.  All 
doors  in  any  building  subject  to  the  provisions  of  this  shall  open 
outwardly,  if  the  insurance  commissioner  or  one  of  his  deputies 
shall  direct  in  writing. 

1909,  c.  637. 

5314f.  Insurance  commissioner  charged  with  execution  of 
the  law.     The  insurance  commissioner  is  charged  with  the  exe- 
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cution  of  this  law,  and  the  said  commissioner  or  chief  of  the  fire 
department  are  hereby  vested  with  all  privileges,  duties  and  obliga- 
tions placed  upon  them  in  section  four,  chapter  fifty-eight,  public 
laws  of  one  thousand  eight  hundred  and  ninety-nine,  in  regard  to 
the  inspection  of  buildings  for  the  purpose  of  enforcing  the  pro- 
visions of  this  chapter  in  regard  to  the  buildings  and  requirements 
herein,  and  any  owner  or  occupant  of  premises  failing  to  comply 
with  the  provisions  of  this  chapter  in  accordance  with  the  orders 
of  the  authorities  above  specified  shall  be  guilty  of  a  misdemeanor 
and  punished  by  a  fine  of  not  less  than  ten  dollars  nor  more  than 
fifty  dollars  for  each  day's  neglect:  Provided,  however,  that  if  any 
owner  or  lessee  of  any  building  referred  to  in  this  chapter  shall 
deem  himself  aggrieved  by  any  ruling  or  order  of  any  chief  of 
fire  department  or  local  inspector,  he  may  within  twenty-four  hours 
appeal  to  the  insurance  commissioner,  and  the  cause  of  complaint 
shall  at  once  be  investigated  by  the  direction  of  said  commissioner, 
and  unless  by  his  authority  the  order  or  ruling  is  revoked  it  shall 
remain  in  full  force  and  effect  and  be  forthwith  complied  with  by 
said  owner  or  lessee. 

1909,  c.  637. 

5315.  [Amended  by  inserting  at  the  end  of  the  said  section 
the  following  words  :"And  the  Governor  is  also  authorized,  when- 
ever in  his  judgment  it  shall  be  deemed  necessary  to  protect  or 
establish  the  boundary  line  between  this  state  and  any  other  state, 
to  institute  and  prosecute  in  the  name  of  the  state  of  North  Carolina 
any  and  all  such  actions,  suits  or  proceedings  at  law  or  in  equity, 
and  to  direct  the  attorney  general  or  such  other  person  as  he  may 
designate  to  conduct  and  prosecute  such  actions,  suits  or  proceed- 
ings."] 

1909,  c.  51. 

532 If.  The  Daniel  Boone  association  created.     The  Daniel 

Boone  association  be  and  is  hereby  created  and  made  a  corporation, 
with  power  to  purchase  and  hold  lands  and  other  property,  to  erect 
suitable  memorials,  to  solicit  and  collect  funds,  together  with  his- 
torical materials,  and  to  do  all  and  such  things  as  are  necessary  to 
perpetuate  the  memory  of  the  life  of  Daniel  Boone  in  North  Caro- 
lina. The  powers  heretofore  enumerated  be  and  are  hereby  vested 
in  a  board  of  trustees,  viz :  Phillip  Sowers,  G.  F.  Cochran,  J.  R. 
McCrary,  John  S.  Henderson,  A.  H.  Boyden  and  F.  A.  Olds  and 
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associates,  to  the  number  of  five  additional  trustees,  to  be  selected 
by  a  majority  of  themselves.  Said  board  shall  have  the  power 
from  time  to  time  to  fill  vacancies  by  a  vote  of  a  majority  of  their 
number,  and  this  power  shall  continue  in  and  be  exercised  by  their 
successors,  so  as  to  make  said  board  a  self -perpetuating  one. 

1909,  c.  496. 

5322d.  State  institutions  must  file  monthly  statements.     It 

shall  be  the  duty  of  the  state  auditor  to  prepare  blanks  and  furnish 
to  the  heads  of  the  various  state  institutions  for  the  purpose  of 
filing  an  itemized  statement  of  the  disbursements  of  such  institu- 
tion. On  May  fifteenth,  one  thousand  nine  hundred  and  eleven, 
and  on  the  fifteenth  of  each  month  thereafter,  it  shall  be  the  duty 
of  the  head  of  each  state  institution  to  prepare  an  itemized  state- 
ment of  all  the  disbursements  of  said  institution  for  the  preceding 
month  and  file  the  same  with  the  state  auditor  on  the  blanks  above 
mentioned. 

1911,  c.  99. 


5322e.  Directors  cannot  elect  member  to  place  in  institution. 

It  shall  be  unlawful  for  any  board  of  directors  or  board  of  trustees 
or  other  governing  body  of  any  of  the  various  state  institutions 
(penal,  charitable  or  otherwise)  to  appoint  or  elect  any  person  who 
may  be  or  has  been  at  any  time  within  six  months  a  member  of 
said  board  of  directors,  board  of  trustees  or  other  governing  body 
to  any  position  in  said  institution,  which  said  position  may  be 
under  the  control  of  said  board  of  directors,  board  of  trustees  or 
other  governing  body. 

1909,  c.  831. 

5322f.  Shall  grant  easements  to  telegraph  and  telephone 
companies.  The  directors  of  the  various  state  institutions  are 
authorized  and  empowered  to  grant  privileges  and  easements  to 
individuals  or  companies  to  run  telegraph,  telephone  or  power 
transmission  lines  over  land  belonging  to  said  institutions,  when  in 
their  judgment  it  is  right  and  proper  to  do  so,  and  subject  to  such 
terms  and  conditions  as  they  may  impose,  and  subject  in  each  case 
to  the  approval  of  the  attorney  general  of  the  state. 

1909,  c.  484. 
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5334. 

After  acceptance  of  a  pardon  with  conditions,  it  is  irrevocable  upon  the 
compliance  by  the  prisoner  with  the  conditions:  In  re  Williams,  149-436. 

The  delivery  of  a  pardon  is  one  of  its  essential  requisites,  and  its  delivery 
to  the  prisoner's  attorney  is  a  constructive  delivery  to  the  prisoner:  In  re  Wil- 
liams, 149-436. 

5335. 

The  Governor  is  given  power  to  grant  a  pardon  upon  a  condition  that  he 
pay  cost  of  trial;  and  upon  condition  subsequent  that  he  remain  of  good  character, 
etc.:  In  re  Williams,  149-436. 

5337. 

The  sheriff,  by  returning  a  pardon  after  its  delivery  and  acceptance  by  the 
prisoner,  cannot  defeat  or  impair  its  legal  results:  In  re  Williams,  149-436. 

5349.  [Repealed,  and  the  following  enacted  in  its  place:] 
The  secretary  of  state  shall  divide  the  laws  into  three  classes — 
public,  public-local  and  private  laws ;  and  it  shall  be  his  duty,  at  the 
time  of  making  the  marginal  notes,  to  mark  on  the  upper  right-hand 
corner  of  each  act  the  words  'public,'  or  'public-local,'  or  'private,' 
and  acts  thus  marked  shall  be  kept  separate  by  the  state  printer. 
The  public  laws  and  resolutions  shall  be  published  in  one  volume 
to  themselves.  The  public-local  and  private  laws  shall  be  kept 
separate  and  indexed  separately,  but  may  in  the  discretion  of  the 
secretary  of  state  be  bound  together  in  one  or  more  volume  or 
volumes,  which  volume  or  volumes  shall  be  published  and  dis- 
tributed as  are  now  the  private  laws. 

1909,  c.  473. 

5402.  [Amended  by  striking  out  in  line  ten  the  word  "five" 
and  insert  in  lieu  thereof  the  word  "seven,"  and  in  the  same  line 
strike  out  the  word  "ten"  and  insert  the  word  "fourteen."] 

1911,  c.  153. 

5413a.  Trusties    to  work  on  capitol  and  mansion  grounds. 

The  superintendent  and  board  of  directors  of  the  state's  prison  be 
and  they  are  hereby  authorized,  upon  application  by  the  board  of 
public  buildings  and  grounds,  to  furnish  not  more  than  four  trus- 
ties from  the  state's  prison,  to  be  worked,  under  the  supervision  of 
said  board  of  public  buildings  and  grounds,  on  the  grounds  of  the 
capitol  and  mansion  squares.  The  state's  prison  shall  be  given 
credit  by  the  state  for  the  time  made  by  such  convicts. 

1911,  c.  149. 
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.      ,.T]?e  references  are  to  sections.  Only  the  new  laws  are  indexed.    Amendments  must  be    looked  uo 
by  finding  the  section  amended  which  is  brought  forward  from  the  Revisal. 

Administrator:  may  discharge  mortgage,  1046a. 

resignation  of,  can  be  accepted  by  clerk,  165a-165j. 
Agricultural  seeds.     See  Seeds. 

Assessment  for  improvements:     division  of  with  life-tenant,  1586a. 
Attorney-General  provided  with  assistant,  2747a. 
Automobiles.     See  Motor  Vehicles. 

violating  law  as  to,  3793a. 
Automobilists,  who  can  arrest;  speedy  trial,  3155a. 
Bank:  liability  of  for  raised  or  forged  check,  233a. 

insolvent,  251a-251e. 

pays  deposits  in  trust  for  infants,  trustee  dying,  to  infants,  233b. 
Bawdy-house;  procuring  a  female  infant  for,  3354a. 
Blacklisting  an  employee:  punishment,  3374a. 

Board  of  Agriculture;  authority  of,  to  make  rules  to  protect  meal  and  flour,  3968j. 
Board  of  Internal  Improvements;  appropriation  for,  4847b. 

may  appoint  clerk  to  board,  4845a. 
Bond-selling  corporations:    may  be  formed,  1138a. 

may  domesticate,  1194a. 
Bonds  of  1913,  5067c-5067e. 

of  1910,  issued  to  pay  consolidated-debt  bonds,  5045a-5045c. 

hospital,  5067f. 

drainage,   (?). 
Bridges:  county  commissioners  can  grant  power  to  build  over    navigable    streams, 

1322a. 
Burning  a  boat,  barge  or  float,  a  felony,  3338a. 
Check;  liability  of  bank  for  raised  or  forged,  233a. 

Clerk  of  court  can  accept  resignation  of  executor,  trustee,  etc.,  165a-165j. 
Clubs  keeping  liquors  for  division,  3534a. 

Commissioner  of  Labor  and  Printing;     further  powers  of,  5105a. 
Company  in  which  state  owns  stock  cannot  sell  or  mortgage  without  consent  of 

state,  4847a. 
Concentrated  commercial  feeding  stuffs;  board  of  agriculture  may  adopt  standards 
for,  3968b. 

commissioner  of  agriculture  discovering  violation  of  regulations;  duty,  3968a. 

distributing,  without  being  stamped  or  tagged,  unlawful,  3807a. 

violating  law  as  to,  punished,  3807b. 

when  manufacturer  files  statement,  agent  does  not  have  to,  3966a. 
Convicts,  must  wear  different  uniforms  accordingly  as  convicted  of  felony  or  mis- 
demeanor, 3286f-3286j. 

working  in  wrong  uniform,  misdemeanor,  3596b. 
Corn-meal;  inspections  of,  to  be  made,  3968g. 

sold  only  in  certain  size  packages,  3968e. 

standard  weight  per  bushel  is  48lbs,  3968d. 


2  INDEX 

Corporations;  books  of,  audited,  when,  1158a. 

certain  deeds  by,  validated,  949c. 

contracts  of,  for  purchase  of  personalty  when  title  retained  executed,  how,  1 130a. 

deeds  ten  years  old,  not  properly  signed,  registered,  1000a. 

how  mortgages  to,  should  be  marked  satisfied,  1 046c. 

insurable  interest  in  life  of  an  officer,  1128. 

mortgages  marked  satisfied  by  officers,  validated,  1046b. 

stockholders  individually  liable  for  taxes,  costs,  etc.  of  dissolution,  1195a. 

to  promote  public  parks,  1241a-1241e. 
County  commissioners  must  provide  different  uniforms  for  convicts,  3286h. 

can  grant  power  to  build  bridge  over  navigable  streams,  1322a. 
County  farm-life  school,  4291d-4291t. 
Crimes  and  punishments;  burning  a  boat,  barge  or  float,  a  felony,  3338a. 

catching  quail  for  shipment  out  of  state,  3469a. 

clubs  keeping  liquor  for  division,  3534a. 

deaths,  failing  to  comply  with  law  as  to,  misdemeanor,  3448b. 

distributing  concentrated  feeding  stuffs  without  being  stamped  or  tagged,  3807a. 

dynamiting  fish,  3418c. 

employer  not  providing  seats  for  idle  female  help,  3446a. 

fraudulently  stamping  oil;  violating  oil  inspection  law,  3436a. 

factory  failing  to  keep  surgical  supplies,  3444a. 

hunting  wild  fowl  from  batteries  in  Dare  county,  3476a. 

mayor  of  town  failing  to  enforce  law  as  to  deaths,  3448c. 

menhaden  fish;  measuring  for  manufacture  by  wrong  standard,  3418a,  3418b. 

midwife  failing  to  disinfect  herself,  or  failing  to  wash  baby  right,  3445a. 

motor  vehicles;  violating  law  as  to,  3793a. 

near-beer;  sale  of,  a  misdemeanor,  3525a. 

obtaining  goods  on  approval  and  not  returning  or  paying  for  them,  3434c. 

oil;  selling  without  label,  3822a. 

altering  labels  on,  misdemeanor,  3822a. 

officers  failing  to  keep  prisoners  separated  according  to  race,  misdemeanor, 
3596a. 

optometry;   person  holding  himself  out  as   a   practitioner  of,   misdemeanor, 
3647c. 

quarantine;  person  refusing  to  comply  with  regulations   concerning,   misde- 
meanor, 3446b. 

preventing  or  attempting  to  prevent  old  employee  from  getting  work,  3374a. 

railroads;  unlawful  to  make  duplicate  switch-lock  keys,  3763a. 

\         running  excursion  trains  on  Sunday  in  certain  counties,  3844a. 
seeds,  selling  or  exposing  for  sale  adulterated  or  misbranded,  3810a. 
selling,  without  license,  a  misdemeanor,  3810b. 
selling  unregistered  stock  and  poultry  medicines,  3814a. 
selling  meal  and  flour  contrary  to  law,  3968h. 

telegraph  or  telephone  wires,  tapping  or  connecting  with,  unauthorized,  3845a. 
typhoid  bowel  discharge  not  disinfected,  misdemeanor,  3448a. 
violating  duties  of  municipal  health  officer,  3453b. 
working  convicts  in  wrong  uniform,  misdemeanor,  3596b. 
Daniel  Boone  association  created,  532 If. 

Dangerous  insane;  former  convicts  of  homicidal  mania  placed  in  hospital  for,  4621. 
Death  by  hanging  abolished;  execution  by  electrocution,  3284-3286c. 
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Deeds;  acknowledgment,  etc.,  taken  by  clerk  of  Tyrrell  county  validated,  1029a. 
certain  deeds  by  clerks  and  deputy  clerks  validated,  949b. 
certain  deeds  by  corporations  validated,  949c. 

corporation  deeds  ten  years  old,  not  properly  signed,  registered,  1000a. 
probate  of,  before  masters-in-chancery  of  other  states,  validated,  1022a. 
probate  of,  where  person  taking  failed  to  attach  official  seal,  validated,  1012a. 
registration  of,  validated,  where  no  order  of  registration,  1010a. 
Diptheria  anti-toxin  for  the  indigent,  4538r-4538v. 
Distilleries  captured  and  persons  running  same  arrested,  2059a. 
Dog  injuring  or  killing  stock,  owner  or  person  keeping  him  liable,  5070a. 
Drainage,  4024a. 

Dynamiting  fish  a  misdemeanor,  3418c. 

Electric  companies  appropriation  of  public  highway  to  develop  power,  1577a. 
Electric  headlights  required  for  locomotives  on  main  lines,  2617a. 
Electric  meters,  provision  for  inspection,  3011a-3011k. 
Electrocution  substituted  for  hanging,  3284-3286e. 

Employees;  persons  formerly  employed  prevented  from  getting  employment,  mis- 
demeanor, 3374a. 
working  overtime,  penalty  for  allowing,  1981g. 
Epileptics  cared  for  at  Raleigh,  4545a. 

Execution  by  hanging  abolished;  now  by  electrocution,  3284-3286e. 
Express  company  failing  to  settle  C.  O.  D.  packages,  2648a. 
Executor;  foreign,  not  to  give  bond,  when,  28a. 

may  resign  his  trust,  165a-165j. 
Excursion  trains;  running,  on  Sunday,  in  certain  counties,  3844a. 
Factories  compelled  to  keep  surgical  supplies,  4461a,  3444a. 
Farm-life  school,  4291d-4291t. 
Feeble-minded,  state  school  for,  4206b-4206n. 
Female  help;  employer  must  provide  seats  for  when  idle,  3446a. 
Fertilizers;  unlawful  for  a  non-resident  to  manufacture  menhaden  into,  2482c. 
Fire  escapes,  5314a-5314f. 
Fish;  inspectors  of,  2484q. 

salt;  sold  at  net  weight,  2484r. 
mullets  packed,  how,  2484s. 
Fish  commissioners'  duty  as  to  menhaden  fishing,  2482d. 

Fishing  in  Black  river,  Six  Runs    river,  Big  Coharrie,  Little  Coharrie,  Bear  Skin, 
2472a-2472b. 
in  certain  waters  of  Beaufort  county,  2470a. 
Carteret  county,  2434a,  2435a,  2435b. 

Lake  Phelps  or  Scuppernong,  in  Tyrrell  and  Washington  counties,  2449a. 
Potecasi  creek  in  Hertford  and  Northampton  counties,  2452a. 
Transylvania  county,  2483a. 
Vandemere  creek,  Smiths  creek,  etc.,  2471b. 
Watauga  county,  2483b. 
menhaden  or  fatbacks,  non-residents  cannot  take,  2482b. 
no  stationary,  set  or  dutch  nets  in  Neuse  or  Trent  rivers  above  their  confluence, 

2454a. 
setting  gill  nets  near  pound  nets  in  certain  portions  of  Albemarle  sound,  2439a. 
setting  pound  or  dutch  nets  near  Norfolk  and  Southern  bridge,  2438a. 
unlawful  for  anyone  to  sell  blue  fish,  trout,  or  drum,  etc.,  of  certain  size,  3414a. 
using  dutch  nets  or  stationary  trap  net  in  Neuse  river  above  Wilkinson's  point, 
2454b. 


4  INDEX 

Fish  scrap;  manufacture  of;  standard  measure  fixed,  2482a. 
Flour;  inspections  to  be  made  of,  3968g. 

shall  only  be  sold  in  certain  size  packages,  3968f. 
Fraud;  obtaining  goods  from  store  on  approval  and  not  paying  for  them  or  return- 
ing them,  3434c. 
Gas  meters;  provision  for  inspection  of,  3011a-3011k. 

Governing  bodies  of  towns,  school  districts,  etc.,  must  publish  receipts  and  dis- 
bursements, 2930a. 
Grants;  certain  lakes  not  subject  to  grant,  1695. 
Guardians;  resignation  of,  can  be  accepted  by  clerk,  165a-165j. 

to  cultivate  lands  of  their  wards,  1789a. 
Headlight;  allowing  locomotive  on  main  line  without  electric,  3753a. 

electric,  required  on  locomotives  on  main  line,  2617a. 
Health.     See  Public  Health. 
Health  and  accident  insurance,  4805b-4805f. 
Horses;  livery  stable  has  lien  on  for  board,  2039a-2039c. 
Hunting;  catching  quail  for  shipment  out  of  state,  misdemeanor,  3469a. 

wild  fowl  from  batteries,  etc.,  in  Dare  county,  3476a. 
Infants;  deposits  for,  in  trust,  bank  pays  infants,  when,  233b. 
Insane  husband's  property  sold  for  wife's  support,  2106a. 
Insane  person  restored  to  property  rights;  guardian  to  settle,  1893a. 
Inspectors  of  fish;  duties,  2484q. 
Insurance;  certain  fraternal  orders  exempt  from  chapter  on,  4798. 

corporations  have  insurable  interest  in  officers,  1128. 

delivering  certain  accident  or  health  policies  in  violation  of  law,  3497a. 

domestic  companies  may  establish  guaranty  fund,  4737a. 

fire  insurance  companies  must  deposit  securities,  4770a. 
before  being  licensed,  4770g. 
company  can  draw  interest  thereon,  4770b. 
company  ceasing  business,  securities  returned,  4770f. 
failing  to  pay  liability,  commissioner  sells,  4770c. 
policy  holders  have  a  lien  on  securities,  4770d. 
principal  paid  commissioner,  his  duty,  4770e. 

health  and  accident  insurance,  4805b-4805f. 

no  life  policy  forfeited  in  one  year  unless  notice  issued,  4779a. 
Judgment;  clerk  shall  enter  satisfaction  on  index,  577a. 

Laboratory  of  hygiene;  its  duties  in  examining  water  supplies,  sputum,  etc.,  3057. 
Laws;  division  of  into  three  kinds  for  publication,  5349. 
Library;  town  can  vote  on  proposition  to  establish,  5091a-5091k. 
Library  commission  of  North  Carolina,  4286a-4286f. 

Lieutenant-Governor,  receives  per  diem  and  mileage  when  required  to  attend  meet- 
ings, 2729. 
Life- tenant;  division  of  assessment  for  improvements  with  remainderman,  1586a. 
Liquors;  selling  near-beer,  or  other  alcoholic,  morphine,  or  cocain  beverages,  3525a, 
2080a. 

refusing  to  allow  customers  to  take  away  drink  bought,  2080b. 
Livery  stables  have  lien  for  board  for  horses,  2039a-2039c. 
Meal.     See  Corn  Meal. 

Menhaden  fish;  measuring  for  manufacture  by  wrong  standard,  3418a-  3418b. 
Meter  inspectors  appointed;  duties,  3011a-3011k. 
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Meters,  proper  apparatus  must  be  provided  for  inspection,  3011c. 
Midwife;  getting  drunk,  barred  from  practice,  3445a. 

practicing  without  disinfecting,  3445a. 
Militia;  commander-in-chief  can  make  orders  to  conform  to  U.  S.  regulations,  4883. 
Mortgages;  how  corporations  should  make  them  satisfied,  1046c. 

marked  satisfied  on  record  by  a  corporation  in  certain  way  validated,  1046b. 

on  tract  lying  in  several  counties,  where  sale  made,  1044a. 

satisfaction  of,  must  be  entered  on  index,  1046. 
Motor  vehicles;  accident  on  account  of,  driver  must  give  aid,  3876q. 

action,  right  of,  for  negligence  of,  not  abridged,  3876s. 

caution,  upon  approaching  horses,  38761. 

defined,  3876a. 

fees  for  registration  paid  to  state  treasurer,  3876h. 

horses  frightened,  duty  of  driver,  3876m. 

jurisdiction  over  violation  of  law  concerning,  1427a. 

lights  must  be  displayed  on  it  after  dark,  3876d. 

none  operated  without  registration,  seal  and  number,  3876e. 

none  operated  without  complying  with  law,  3876g. 

none  operated  when  chaff eur  intoxicated,  3876g. 

overtaking  vehicle,  motor  vehicle  allowed  to  pass,  3876p. 

owner  of,  must  display  number  assigned  to  it,  3876d. 

passing  other  vehicles,  3876m. 

registered  with  secretary  of  state,  3876b. 

requirements  of  non-resident  owners  of,  3876f. 

sale  of;  duty  of  vendor,  3876c. 

speed  limit,  3876j,  3876k. 

speed  regulations,  3876r,  3876j,  3876k. 

secretary  of  state  to  publish  list,  3876t. 

violating  law  as  to,  3793a. 
Municipality  given  power  to  establish  electric  light,  sewerage  and  water  companies, 

2916.     See  Towns. 
Near-beer;  sale  of,  prohibited,  2080a,  3535a. 

refusing  to  allow  customers  to  take  away  drink  bought,  2080b. 
Oil;  inspector  interested  in  oil  manufacture  or  vending,  misdemeanor,  3610a. 

fraudulently  stamping  oil;  violating  oil  inspection  laws,  3436a. 

inspection  laws,  3978a-3978j. 

selling,  without  label,  or  altering  label,  misdemeanor,  3822a. 
Optometry;  regulation  of  profession  of,4505m-4505z. 

person  holding  himself  out  as  optometrist,  3647c. 
Oyster  culture;  leasing  bottoms  for,  2381a-2381j. 
Oyster  patrol  boat,  crew  of,  2406a. 

Oysters;  catching  in  any  way  but  with  hand  tongs  in  Pamlico  sound,  2402a. 
Parks,  public,  corporations  to  promote,  1241a-1241e. 
Pensions;  soldiers  dead,  clerk  pays  warrant  to  who,  5002b. 
Plats  of  land  recorded  in  register's  office,  when,  2663a. 
Prisoners;  races  must  be  kept  separate,  3596a. 
Publication;  once  a  week  for  number  of  weeks  sufficient,  641a. 
Public  health;  deaths,  registry  of,  4462a-4462c. 

deaths,  failing  to  comply  with  law  as  to,  misdemeanor,  3448b,  3448c 

factories  compelled  to  keep  surgical  supplies,  4461a. 
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householders  failing  to  disinfect  bowel  discharges,  3448a. 
laboratory  of  hygiene,  3057. 

municipal  health  officer,  duties  of,  4445a,  3453b. 
quarantine,  4506a-4506c. 
reporting  of  infectious  diseases,  4452,  4452a. 
smallpox;  control  of,  4451a. 

superintendent  of  health;  violating  duties  of,  3453a. 
town  authorized  to  elect,  2926a. 

water  and  water  supplies.     See  Water.     Watershed. 
Quarantine  regulations,  4506a-4506c. 

person  refusing  to  comply  with,  misdemeanor,  3446b. 
Railroads;  allowing  locomotives  without  electric  headlight  on  main  line,  3753a. 
engines  must  have  electric  headlight,  when,  2617a. 
running  excursion  trains  on  Sunday  in  certain  counties,  3844a. 
two  ticket  agents  required  at  certain  stations,  2618a,  2618b. 
wage-earner  protected  in  his  wages,  198  Hi- 198 11. 
Register  of  deeds  fills  blank  spaces  in  all  skeleton  forms,  2659a. 
Registration  by  deputy  and  clerk  of  register,  validated  988a. 
Registry  of  deaths,  4462a-4462c. 

Roads;  appropriations  to  assist  counties  in  building,  4432. 
Salt  fish  inspectors;  duties,  etc.,  2484q. 
Salt  fish  sold  at  net  weight,  2484r. 
Schools;  election  in  county  for  special  tax,  4114. 
Secretary  of  state  shall  copy  certain  maps  for  evidence,  1596a. 
Seed;  provision  for  protection  against  adulterated,  3978k-3978z. 
selling  or  exposing  for  sale  adulterated  or  misbranded,  3810a. 
selling  without  license  a  misdemeanor,  3810b. 
Senatorial  candidates  nominated  how,  when  more  than  one  county  in  district, 

4399a. 
Soldiers'  Home;  inmates  of,  get  $6  per  year,  5313a. 
Solicitor  must  prosecute  violations  of  law  for  water  purity,  3060a. 

must  prosecute  violations  of   law  concerning  concentrated  commercial  feeding 
stuffs,  3968c. 
Stairways  and  fire  escapes,  5314a-5314f. 

State  forest,  Governor  to  declare  a;  warden  appointed,  etc.,  4434a-4434f. 
State  institutions;  must  file  monthly  statements,  5322d. 

directors  of,  cannot  elect  member  to  place  in  institution,  5322e. 
shall  grant  easements  to  electric  companies,  5322f. 
vState  laboratory  of  hygiene,  3057. 
State  school  for  the  feeble  minded,  4206b-4206n. 
State  supreintendent  of  public  instruction  ex-officio  member  of  board  of  trustees  of 

university,  4091a. 
State  prison;  trusties  of,  to  work  at  capitol  and  mansion,  5413a. 
Uniforms  for  felons  to  be  different  from  others,  3286g,  3286j. 
Stock  and  poultry  medicines,  3968k-3968n,  3814a. 

Surety  company  not  to  incur  liability  for  over  one-tenth  its  assets,  4805a. 
Supreme  court;  fireman  of  building  to  be  assistant  janitor,  1555. 

three  servants  provided  for,  2762a. 
Telegraph  wire;  tapping  or  connecting  with,  unauthorized,  3845a. 
Telephone  wire;  tapping  or  connecting  with,  unauthorized,  3845a. 
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Test  farms;  how  sold  by  agricultural  department,3944a. 

Ticket  agents;  railroads  must  have  two  at  certain  stations  2618a,  2618b. 

Timber;  drifting,  on  Cape  Fear  river;  selling  without  advertisement,  misdemeanor, 

3689b. 
Title  insurance  company  may  invest  its  capital,  how,  4731. 
Town;  authorized  to  elect  health  officers,  2926a. 

given  power  to  issue  bonds  for  water,  lights,  sewerage,  2916. 

receipts  and  disbursements  of,  to  be  published,  2930a. 
Trust  funds,  removed  to  another  state,  1 8 1 8a. 
Trusts  and  monopolies,  3028a-3028c. 
Wages  of  railroad  employees  protected,  1981h-19811. 

Water;  corporations  which  furnish  public  must  furnish  plans  to  board  of  health, 
3058c. 

drinking;  must  be  analyzed  by  state  board  of  health,  3058. 
duty  of  laboratory  of  hygiene  as  to,  3057. 

state  board  of  health  advises  with  state  institution  as  to,  3058b. 
Water  companies  may  acquire  land  by  condemnation,  3060. 
Water  meters,  provision  for  inspecting,  3011a-3011k. 
Watershed;  inspection  of,  3045. 
Water  supply;  state  board  of  health  has  supervision,  3058a. 

towns  not  having  sewerage  must  maintain  such  approved  by  board  of  health, 
3862a. 
White  slave  trade;  to  prevent  it,  3354a. 
Wife  can  sell  insane  husband's  property  for  her  support,  2106a. 
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